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§36.607

pursuant to the Act’s revised stand-
ards, and, to the extent possible, pri-
ority will be afforded the request in the
review process.

[Order No. 1513-91, 56 FR 35592, July 26, 1991,
redesignated and amended by AG Order No.
3181-2010, 75 FR 56258, Sept. 15, 2010]

§36.607 Guidance concerning model
codes.

Upon application by an authorized
representative of a private entity re-
sponsible for developing a model code,
the Assistant Attorney General may
review the relevant model code and
issue guidance concerning whether and
in what respects the model code is con-
sistent with the minimum require-
ments of the Act for the accessibility
and usability of places of public accom-
modation and commercial facilities
under this part.

[Order No. 1513-91, 56 FR 35592, July 26, 1991,
redesignated by AG Order No. 3181-2010, 75
FR 56258, Sept. 15, 2010]

APPENDIX A TO PART 36—GUIDANCE ON
REVISIONS TO ADA REGULATION ON
NONDISCRIMINATION ON THE BASIS OF
DISABILITY BY PUBLIC ACCOMMODA-
TIONS AND COMMERCIAL FACILITIES

NoTE: This Appendix contains guidance
providing a section-by-section analysis of
the revisions to 28 CFR part 36 published on
September 15, 2010.

SECTION-BY-SECTION ANALYSIS AND RESPONSE
TO PUBLIC COMMENTS

This section provides a detailed descrip-
tion of the Department’s changes to the title
III regulation, the reasoning behind those
changes, and responses to public comments
received on these topics. The Section-by-Sec-
tion Analysis follows the order of the title
IIT regulation itself, except that if the De-
partment has not changed a regulatory sec-
tion, the unchanged section has not been
mentioned.

SUBPART A—GENERAL
SECTION 36.104 DEFINITIONS

1991 Standards’ and ‘2004 ADAAG”

The Department has included in the final
rule new definitions of both the ‘1991 Stand-
ards’ and the “2004 ADAAG.” The term ‘1991
Standards’ refers to the ADA Standards for
Accessible Design, originally published on
July 26, 1991, and republished as Appendix D
to 28 CFR part 36. The term ‘2004 ADAAG”
refers to ADA Chapter 1, ADA Chapter 2, and
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Chapters 3 through 10 of the Americans with
Disabilities Act and the Architectural Bar-
riers Act Accessibility Guidelines, which
were issued by the Access Board on July 23,
2004, codified at 36 CFR 1191, app. B and D
(2009), and which the Department has adopt-
ed in this final rule. These terms are in-
cluded in the definitions section for ease of
reference.

‘2010 Standards’’

The Department has added to the final rule
a definition of the term ‘2010 Standards.”
The term ‘2010 Standards’ refers to the 2010
ADA Standards for Accessible Design, which
consist of the 2004 ADAAG and the require-
ments contained in subpart D of 28 CFR part
36.

“Direct Threat”’

The final rule moves the definition of di-
rect threat from §36.208(b) to the definitions
section at §36.104. This is an editorial
change. Consequently, §36.208(c) becomes
§36.208(b) in the final rule.

“Existing Facility”

The 1991 title III regulation provided defi-
nitions for ‘‘new construction’ at §36.401(a)
and ‘‘alterations’ at §36.402(b). In contrast,
the term ‘‘existing facility’> was not explic-
itly defined, although it is used in the stat-
ute and regulations for titles II and III. See,
e.g., 42 U.S.C. 12182(b)(2)(A)(iv); 28 CFR 35.150.
It has been the Department’s view that
newly constructed or altered facilities are
also existing facilities subject to title III’s
continuing barrier removal obligation, and
that view is made explicit in this rule.

The classification of facilities under the
ADA is neither static nor mutually exclu-
sive. Newly constructed or altered facilities
are also existing facilities. A newly con-
structed facility remains subject to the ac-
cessibility standards in effect at the time of
design and construction, with respect to
those elements for which, at that time, there
were applicable ADA Standards. That same
facility, however, after construction, is also
an existing facility, and subject to the public
accommodation’s continuing obligation to
remove barriers where it is readily achiev-
able to do so. The fact that the facility is
also an existing facility does not relieve the
public accommodation of its obligations
under the new construction requirements of
this part. Rather, it means that in addition
to the new construction requirements, the
public accommodation has a continuing obli-
gation to remove barriers that arise, or are
deemed barriers, only after construction.
Such barriers include but are not limited to
the elements that are first covered in the
2010 Standards, as that term is defined in
§36.104.

720



Department of Justice

At some point, the same facility may un-
dergo alterations, which are subject to the
alterations requirements in effect at that
time. This facility remains subject to its
original new construction standards for ele-
ments and spaces not affected by the alter-
ations; the facility is subject to the alter-
ations requirements and standards in effect
at the time of the alteration for the ele-
ments and spaces affected by the alteration;
and, throughout, the facility remains subject
to the continuing barrier removal obligation.

The Department’s enforcement of the ADA
is premised on a broad understanding of ‘‘ex-
isting facility.”” The ADA contemplates that
as the Department’s knowledge and under-
standing of accessibility advances and
evolves, this knowledge will be incorporated
into and result in increased accessibility in
the built environment. Title III's barrier re-
moval provisions strike the appropriate bal-
ance between ensuring that accessibility ad-
vances are reflected in the built environment
and mitigating the costs of those advances
to public accommodations. With adoption of
the final rule, public accommodations en-
gaged in barrier removal measures will now
be guided by the 2010 Standards, defined in
§36.104, and the safe harbor in §36.304(d)(2).

The NPRM included the following proposed
definition of ‘‘existing facility’’: ‘‘[A] facility
that has been constructed and remains in ex-
istence on any given date.” 73 FR 34508, 34552
(June 17, 2008). While the Department in-
tended the proposed definition to provide
clarity with respect to public accommoda-
tions’ continuing obligation to remove bar-
riers where it is readily achievable to do so,
some commenters pointed out arguable am-
biguity in the language and the potential for
misapplication of the rule in practice.

The Department received a number of com-
ments on this issue. The commenters urged
the Department to clarify that all buildings
remain subject to the standards in effect at
the time of their construction, that is, that
a facility designed and constructed for first
occupancy between January 26, 1993, and the
effective date of the final rule is still consid-
ered ‘‘new construction” and that alter-
ations occurring between January 26, 1993,
and the effective date of the final rule are
still considered ‘‘alterations.”

The final rule includes clarifying language
to ensure that the Department’s interpreta-
tion is accurately reflected. As established
by this rule, existing facility means a facil-
ity in existence on any given date, without
regard to whether the facility may also be
considered newly constructed or altered
under this part. Thus, this definition reflects
the Department’s longstanding interpreta-
tion that public accommodations have obli-
gations in existing facilities that are inde-
pendent of but may coexist with require-
ments imposed by new construction or alter-
ation requirements in those same facilities.

Pt. 36, App. A

‘““Housing at a Place of Education”

The Department has added a new defini-
tion to §36.104, ‘““housing at a place of edu-
cation,” to clarify the types of educational
housing programs that are covered by this
title. This section defines ‘‘housing at a
place of education’ as ‘“housing operated by
or on behalf of an elementary, secondary, un-
dergraduate, or postgraduate school, or
other place of education, including dor-
mitories, suites, apartments, or other places
of residence.”” This definition does not apply
to social service programs that combine resi-
dential housing with social services, such as
a residential job training program.

“Other Power-Driven Mobility Device’ and
“Wheelchair”

Because relatively few individuals with
disabilities were using nontraditional mobil-
ity devices in 1991, there was no pressing
need for the 1991 title III regulation to define
the terms ‘‘wheelchair’” or ‘‘other power-
driven mobility device,” to expound on what
would constitute a reasonable modification
in policies, practices, or procedures under
§36.302, or to set forth within that section
specific requirements for the accommodation
of mobility devices. Since the issuance of the
1991 title III regulation, however, the choices
of mobility devices available to individuals
with disabilities have increased dramati-
cally. The Department has received com-
plaints about and has become aware of situa-
tions where individuals with mobility dis-
abilities have utilized devices that are not
designed primarily for use by an individual
with a mobility disability, including the
Segway® Personal Transporter (Segway®
PT), golf cars, all-terrain vehicles (ATVs),
and other locomotion devices.

The Department also has received ques-
tions from public accommodations and indi-
viduals with mobility disabilities concerning
which mobility devices must be accommo-
dated and under what circumstances. Indeed,
there has been litigation concerning the
legal obligations of covered entities to ac-
commodate individuals with mobility dis-
abilities who wish to use an electronic per-
sonal assistance mobility device (EPAMD),
such as the Segway® PT, as a mobility de-
vice. The Department has participated in
such litigation as amicus curiae. See Ault v.
Walt Disney World Co., No. 6:07-cv-1785-Orl-
31KRS, 2009 WL 3242028 (M.D. Fla. Oct. 6,
2009). Much of the litigation has involved
shopping malls where businesses have re-
fused to allow persons with disabilities to
use EPAMDs. See, e.g., McElroy v. Simon
Property Group, No. 08-404 RDR, 2008 WL
4277716 (D. Kan. Sept. 15, 2008) (enjoining
mall from prohibiting the use of a Segway®
PT as a mobility device where an individual
agrees to all of a mall’s policies for use of
the device, except indemnification); Shasta
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Clark, Local Man Fighting Mall Over Right to
Use Segway, WATE 6 News, July 26, 2005,
available at hitp://www.wate.com/Global/
story.asp?s=3643674 (last visited June 24, 2010).

In response to questions and complaints
from individuals with disabilities and cov-
ered entities concerning which mobility de-
vices must be accommodated and under what
circumstances, the Department began devel-
oping a framework to address the use of
unique mobility devices, concerns about
their safety, and the parameters for the cir-
cumstances under which these devices must
be accommodated. As a result, the Depart-
ment’s NPRM proposed two new approaches
to mobility devices. First, the Department
proposed a two-tiered mobility device defini-
tion that defined the term ‘‘wheelchair’ sep-
arately from ‘‘other power-driven mobility
device.” Second, the Department proposed
requirements to allow the use of devices in
each definitional category. In §36.311(a), the
NPRM proposed that wheelchairs and manu-
ally-powered mobility aids used by individ-
uals with mobility disabilities shall be per-
mitted in any areas open to pedestrian use.
Section 36.311(b) of the NPRM proposed that
a public accommodation ‘‘shall make reason-
able modifications in its policies, practices,
and procedures to permit the use of other
power-driven mobility devices by individuals
with disabilities, unless the public accommo-
dation can demonstrate that the use of the
device is not reasonable or that its use will
result in a fundamental alteration in the na-
ture of the public accommodation’s goods,
services, facilities, privileges, advantages, or
accommodations.” 73 FR 34508, 34556 (June
17, 2008).

The Department sought public comment
with regard to whether these steps would, in
fact, achieve clarity on these issues. Toward
this end, the Department’s NPRM asked sev-
eral questions relating to the definitions of
‘“‘wheelchair,” ‘‘other power-driven mobility
device,” and ‘‘manually-powered mobility
aids”’; the best way to categorize different
classes of mobility devices, the types of de-
vices that should be included in each cat-
egory; and the circumstances under which
certain types of mobility devices must be ac-
commodated or may be excluded pursuant to
the policy adopted by the public accommoda-
tion.

Because the questions in the NPRM that
concerned mobility devices and their accom-
modation were interrelated, many of the
commenters’ responses did not identify the
specific question to which they were re-
sponding. Instead, commenters grouped the
questions together and provided comments
accordingly. Most commenters spoke to the
issues addressed in the Department’s ques-
tions in broad terms and using general con-
cepts. As a result, the responses to the ques-
tions posed are discussed below in broadly
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grouped issue categories rather than on a
question-by-question basis.

Two-tiered definitional approach. Com-
menters supported the Department’s pro-
posal to use a two-tiered definition of mobil-
ity device. Commenters nearly universally
said that wheelchairs always should be ac-
commodated and that they should never be
subject to an assessment with regard to their
admission to a particular public accommoda-
tion. In contrast, the vast majority of com-
menters indicated they were in favor of al-
lowing public accommodations to conduct an
assessment as to whether, and under which
circumstances, other power-driven mobility
devices will be allowed on-site.

Many commenters also indicated their sup-
port for the two-tiered approach in respond-
ing to questions concerning the definition of
“wheelchair’” and ‘‘other power-driven mo-
bility device.” Nearly every disability advo-
cacy group said that the Department’s two-
tiered approach strikes the proper balance
between ensuring access for individuals with
disabilities and addressing fundamental al-
teration and safety concerns held by public
accommodations; however, a minority of dis-
ability advocacy groups wanted other power-
driven mobility devices to be included in the
definition of ‘‘wheelchair.” Most advocacy,
nonprofit, and individual commenters sup-
ported the concept of a separate definition
for ‘“‘other power-driven mobility device” be-
cause a separate definition would maintain
existing legal protections for wheelchairs
while recognizing that some devices that are
not designed primarily for individuals with
mobility disabilities have beneficial uses for
individuals with mobility disabilities. They
also favored this concept because it recog-
nizes technological developments and that
innovative uses of varying devices may pro-
vide increased access to individuals with mo-
bility disabilities.

While two business associations indicated
that they opposed the concept of ‘‘other
power-driven mobility device” in its en-
tirety, other business commenters expressed
general and industry-specific concerns about
permitting their use. They indicated that
such devices create a host of safety, cost,
and fraud issues that do not exist with
wheelchairs. On balance, however, business
commenters indicated that they support the
establishment of a two-tiered regulatory ap-
proach because defining ‘‘other power-driven
mobility device’” separately from ‘‘wheel-
chair” means that businesses will be able to
maintain some measure of control over the
admission of the former. Virtually all of
these commenters indicated that their sup-
port for the dual approach and the concept of
other power-driven mobility devices was, in
large measure, due to the other power-driven
mobility device assessment factors in
§36.311(c) of the NPRM.
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By maintaining the two-tiered approach to
mobility devices and defining ‘‘wheelchair”’
separately from ‘‘other power-driven mobil-
ity device,” the Department is able to pre-
serve the protection users of traditional
wheelchairs and other manually-powered
mobility aids have had since the ADA was
enacted, while also recognizing that human
ingenuity, personal choice, and new tech-
nologies have led to the use of devices that
may be more beneficial for individuals with
certain mobility disabilities.

Moreover, the Department believes the
two-tiered approach gives public accom-
modations guidance to follow in assessing
whether reasonable modifications can be
made to permit the use of other power-driven
mobility devices on-site and to aid in the de-
velopment of policies describing the -cir-
cumstances under which persons with dis-
abilities may use such devices. The two-
tiered approach neither mandates that all
other power-driven mobility devices be ac-
commodated in every circumstance, nor ex-
cludes these devices from all protection.
This approach, in conjunction with the fac-
tor assessment provisions in §36.311(b)(2),
will serve as a mechanism by which public
accommodations can evaluate their ability
to accommodate other power-driven mobil-
ity devices. As will be discussed in more de-
tail below, the assessment factors in
§36.311(b)(2) are specifically designed to pro-
vide guidance to public accommodations re-
garding whether it is permissible to bar the
use of a specific other power-driven mobility
device in a specific facility. In making such
a determination, a public accommodation
must consider the device’s type, size, weight
dimensions, and speed; the facility’s volume
of pedestrian traffic; the facility’s design and
operational characteristics; whether the de-
vice conflicts with legitimate safety require-
ments; and whether the device poses a sub-
stantial risk of serious harm to the imme-
diate environment or natural or cultural re-
sources, or conflicts with Federal land man-
agement laws or regulations. In addition,
under §36.311(b)(i) if the public accommoda-
tion claims that it cannot make reasonable
modifications to its policies, practices, or
procedures to permit the use of other power-
driven mobility devices by individuals with
disabilities, the burden of proof to dem-
onstrate that such devices cannot be oper-
ated in accordance with legitimate safety re-
quirements rests upon the public accommo-
dation.

Categorization of wheelchair versus other
power-driven mobility devices. Implicit in the
creation of the two-tiered mobility device
concept is the question of how to categorize
which devices are wheelchairs and which are
other power-driven mobility devices. Finding
weight and size to be too restrictive, the vast
majority of advocacy, nonprofit, and indi-
vidual commenters opposed using the De-
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partment of Transportation’s definition of
‘‘common wheelchair’’ to designate the mo-
bility device’s appropriate category. Busi-
ness commenters who generally supported
using weight and size as the method of cat-
egorization did so because of their concerns
about having to make physical changes to
their facilities to accommodate oversized de-
vices. The vast majority of business com-
menters also favored using the device’s in-
tended use to categorize which devices con-
stitute wheelchairs and which are other
power-driven mobility devices. Furthermore,
the intended-use determinant received a fair
amount of support from advocacy, nonprofit,
and individual commenters, either because
they sought to preserve the broad accommo-
dation of wheelchairs or because they sym-
pathized with concerns about individuals
without mobility disabilities fraudulently
bringing other power-driven mobility devices
into places of public accommodation.

Commenters seeking to have the Segway®
PT included in the definition of ‘“‘wheel-
chair’” objected to classifying mobility de-
vices on the basis of their intended use be-
cause they felt that such a classification
would be unfair and prejudicial to Segway®
PT users and would stifle personal choice,
creativity, and innovation. Other advocacy
and nonprofit commenters objected to em-
ploying an intended-use approach because of
concerns that the focus would shift to an as-
sessment of the device, rather than the needs
or benefits to the individual with the mobil-
ity disability. They were of the view that the
mobility-device classification should be
based on its function—whether it is used to
address a mobility disability. A few com-
menters raised the concern that an intended-
use approach might embolden public accom-
modations to assess whether an individual
with a mobility disability really needs to use
the other power-driven mobility device at
issue or to question why a wheelchair would
not provide sufficient mobility. Those citing
objections to the intended-use determinant
indicated it would be more appropriate to
make the categorization determination
based on whether the device is being used for
a mobility disability in the context of the
impact of its use in a specific environment.
Some of these commenters preferred this ap-
proach because it would allow the Segway®
PT to be included in the definition of
“wheelchair.”

Some commenters were inclined to cat-
egorize mobility devices by the way in which
they are powered, such as battery-powered
engines versus fuel or combustion engines.
One commenter suggested using exhaust
level as the determinant. Although there
were only a few commenters who would
make the determination based on indoor or
outdoor use, there was nearly universal sup-
port for banning from indoor use devices
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that are powered by fuel or combustion en-
gines.

A few commenters thought it would be ap-
propriate to categorize the devices based on
their maximum speed. Others objected to
this approach, stating that circumstances
should dictate the appropriate speed at
which mobility devices should be operated—
for example, a faster speed may be safer
when crossing streets than it would be for
sidewalk use—and merely because a device
can go a certain speed does not mean it will
be operated at that speed.

The Department has decided to maintain
the device’s intended use as the appropriate
determinant for which devices are cat-
egorized as ‘‘wheelchairs.”” However, because
wheelchairs may be intended for use by indi-
viduals who have temporary conditions af-
fecting mobility, the Department has de-
cided that it is more appropriate to use the
phrase ‘‘primarily designed” rather than
‘‘solely designed” in making such cat-
egorizations. The Department will not fore-
close any future technological developments
by identifying or banning specific devices or
setting restrictions on size, weight, or di-
mensions. Moreover, devices designed pri-
marily for use by individuals with mobility
disabilities often are considered to be med-
ical devices and are generally eligible for in-
surance reimbursement on this basis. Fi-
nally, devices designed primarily for use by
individuals with mobility disabilities are
less subject to fraud concerns because they
were not designed to have a recreational
component. Consequently, rarely, if ever, is
any inquiry or assessment as to their appro-
priateness for use in a public accommodation
necessary.

Definition of ‘“‘wheelchair.” In seeking pub-
lic feedback on the NPRM'’s definition of
‘“‘wheelchair,” the Department explained its
concern that the definition of ‘‘wheelchair”
in section 508(c)(2) of the ADA (formerly sec-
tion 507(c)(2), July 26, 1990, 104 Stat. 372, 42
U.S.C. 12207, renumbered section 508(c)(2),
Public Law 110-325 section 6(a)(2), Sept. 25,
2008, 122 Stat. 3558), which pertains to Fed-
eral wilderness areas, is not specific enough
to provide clear guidance in the array of set-
tings covered by title III and that the strin-
gent size and weight requirements for the
Department of Transportation’s definition of
‘‘common wheelchair’’ are not a good fit in
the context of most public accommodations.
The Department noted in the NPRM that it
sought a definition of ‘‘wheelchair’” that
would include manually-operated and power-
driven wheelchairs and mobility scooters
(i.e., those that typically are single-user,
have three to four wheels, and are appro-
priate for both indoor and outdoor pedes-
trian areas), as well as a variety of types of
wheelchairs and mobility scooters with indi-
vidualized or unique features or models with
different numbers of wheels. The NPRM de-
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fined a wheelchair as ‘‘a device designed
solely for use by an individual with a mobil-
ity impairment for the primary purpose of
locomotion in typical indoor and outdoor pe-
destrian areas. A wheelchair may be manu-
ally-operated or power-driven.” 73 FR 34508,
34553 (June 17, 2008). Although the NPRM’s
definition of ‘‘wheelchair’ excluded mobility
devices that are not designed solely for use
by individuals with mobility disabilities, the
Department, noting that the use of the
Segway® PT by individuals with mobility
disabilities is on the upswing, inquired as to
whether this device should be included in the
definition of ‘‘wheelchair.”

Most business commenters wished the defi-
nition of ‘“‘wheelchair’’ had included size,
weight, and dimension maximums. Ulti-
mately, however, they supported the defini-
tion because it excludes other power-driven
mobility devices and enables them to engage
in an assessment to determine whether a
particular device can be allowed as a reason-
able modification. These commenters felt
this approach gave them some measure of
control over whether, and under what cir-
cumstances, other power-driven mobility de-
vices may be used in their facilities by indi-
viduals with mobility disabilities. Two com-
menters noted that because many mobility
scooters are oversized, they are misplaced in
the definition of ‘‘wheelchair’” and belong
with other power-driven mobility devices.
Another commenter suggested using max-
imum size and weight requirements to allo-
cate which mobility scooters should be cat-
egorized as wheelchairs, and which should be
categorized as other power-driven mobility
devices.

Many advocacy, nonprofit, and individual
commenters indicated that as long as the
Department intends the scope of the term
“mobility impairments’ to include other
disabilities that cause mobility impairments
(e.g., respiratory, circulatory, stamina, etc.),
they were in support of the language. Sev-
eral commenters indicated a preference for
the definition of ‘‘wheelchair” in section
508(c)(2) of the ADA. One commenter indi-
cated a preference for the term ‘‘assistive de-
vice,”” as it is defined in the Rehabilitation
Act of 1973, over the term ‘‘wheelchair.” A
few commenters indicated that strollers
should be added to the preamble’s list of ex-
amples of wheelchairs because parents of
children with disabilities frequently use
strollers as mobility devices until their chil-
dren get older.

In the final rule, the Department has rear-
ranged some wording and has made some
changes in the terminology used in the defi-
nition of ‘“‘wheelchair,” but essentially has
retained the definition, and therefore the ra-
tionale, that was set forth in the NPRM.
Again, the text of the ADA makes the defini-
tion of ‘“‘wheelchair’” contained in section
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508(c)(2) applicable only to the specific con-
text of uses in designated wilderness areas,
and therefore does not compel the use of that
definition for any other purpose. Moreover,
the Department maintains that limiting the
definition to devices suitable for use in an
“‘indoor pedestrian area’ as provided for in
section 508(c)(2) of the ADA would ignore the
technological advances in wheelchair design
that have occurred since the ADA went into
effect and that the inclusion of the phrase
‘‘indoor pedestrian area’ in the definition of
‘“‘wheelchair’” would set back progress made
by individuals with mobility disabilities
who, for many years now, have been using
devices designed for locomotion in indoor
and outdoor settings. The Department has
concluded that same rationale applies to
placing limits on the size, weight, and di-
mensions of wheelchairs.

With regard to the term ‘“‘mobility impair-
ments,” the Department intended a broad
reading so that a wide range of disabilities,
including circulatory and respiratory dis-
abilities, that make walking difficult or im-
possible, would be included. In response to
comments on this issue, the Department has
revisited the issue and has concluded that
the most apt term to achieve this intent is
“mobility disability.”

In addition, the Department has decided
that it is more appropriate to use the phrase,
“primarily”’ designed for use by individuals
with disabilities in the final rule, rather
than, ‘‘solely” designed for use by individ-
uals with disabilities—the phrase, proposed
in the NPRM. The Department believes that
this phrase more accurately covers the range
of devices the Department intends to fall
within the definition of ‘“wheelchair.”

After receiving comments that the word
‘“‘typical” is vague and the phrase ‘‘pedes-
trian areas’ is confusing to apply, particu-
larly in the context of similar, but not iden-
tical, terms used in the proposed Standards,
the Department decided to delete the term
‘“‘¢typical indoor and outdoor pedestrian
areas’ from the final rule. Instead, the final
rule references ‘‘indoor or * * * both indoor
and outdoor locomotion,”” to make clear that
the devices that fall within the definition of
“wheelchair’” are those that are used for lo-
comotion on indoor and outdoor pedestrian
paths or routes and not those that are in-
tended exclusively for traversing undefined,
unprepared, or unimproved paths or routes.
Thus, the final rule defines the term ‘‘wheel-
chair” to mean ‘‘a manually-operated or
power-driven device designed primarily for
use by an individual with a mobility dis-
ability for the main purpose of indoor or of
both indoor and outdoor locomotion.”

Whether the definition of ‘“wheelchair’” in-
cludes the Segway® PT. As discussed above,
because individuals with mobility disabil-
ities are using the Segway® PT as a mobility
device, the Department asked whether it
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should be included in the definition of
‘“‘wheelchair.”” The basic Segway® PT model
is a two-wheeled, gyroscopically-stabilized,
battery-powered personal transportation de-
vice. The user stands on a platform sus-
pended three inches off the ground by wheels
on each side, grasps a T-shaped handle, and
steers the device similarly to a bicycle. Most
Segway® PTs can travel up to 12% miles per
hour, compared to the average pedestrian
walking speed of 3 to 4 miles per hour and
the approximate maximum speed for power-
operated wheelchairs of 6 miles per hour. In
a study of trail and other non-motorized
transportation users including EPAMDs, the
Federal Highway Administration (FHWA)
found that the eye height of individuals
using EPAMDs ranged from approximately
69 to 80 inches. See Federal Highway Admin-
istration, Characteristics of Emerging Road
and Trail Users and Their Safety (Oct. 14, 2004),
available at htitp:/www.tfhrc.gov/safety/pubs/
04103 (last visited June 24, 2010). Thus, the
Segway® PT can operate at much greater
speeds than wheelchairs, and the average
user stands much taller than most wheel-
chair users.

The Segway® PT has been the subject of
debate among users, pedestrians, disability
advocates, State and local governments,
businesses, and bicyclists. The fact that the
Segway® PT is not designed primarily for
use by individuals with disabilities, nor used
primarily by persons with disabilities, com-
plicates the question of to what extent indi-
viduals with disabilities should be allowed to
operate them in areas and facilities where
other power-driven mobility devices are not
allowed. Those who question the use of the
Segway® PT in pedestrian areas argue that
the speed, size, and operating features of the
devices make them too dangerous to operate
alongside pedestrians and wheelchair users.

Comments regarding whether to include
the Segway® PT in the definition of ‘‘wheel-
chair” were, by far, the most numerous re-
ceived in the category of comments regard-
ing wheelchairs and other power-driven mo-
bility devices. Significant numbers of vet-
erans with disabilities, individuals with mul-
tiple sclerosis, and those advocating on their
behalf made concise statements of general
support for the inclusion of the Segway® PT
in the definition of ‘“‘wheelchair.” Two vet-
erans offered extensive comments on the
topic, along with a few advocacy and non-
profit groups and individuals with disabil-
ities for whom sitting is uncomfortable or
impossible.

While there may be legitimate safety
issues for EPAMD users and bystanders in
some circumstances, EPAMDs and other
non-traditional mobility devices can deliver
real benefits to individuals with disabilities.
Among the reasons given by commenters to
include the Segway® PT in the definition of
‘“‘wheelchair’” were that the Segway® PT is
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well-suited for individuals with particular
conditions that affect mobility including
multiple sclerosis, Parkinson’s disease,
chronic obstructive pulmonary disease, am-
putations, spinal cord injuries, and other
neurological disabilities, as well as func-
tional limitations, such as gait limitation,
inability to sit or discomfort in sitting, and
diminished stamina issues. Such individuals
often find that EPAMDs are more com-
fortable and easier to use than more tradi-
tional mobility devices and assist with bal-
ance, circulation, and digestion in ways that
wheelchairs do not. See Rachel Metz, Disabled
Embrace Segway, New York Times, Oct. 14,
2004. Commenters specifically cited pressure
relief, reduced spasticity, increased stamina,
and improved respiratory, neurologic, and
muscular health as secondary medical bene-
fits from being able to stand.

Other arguments for including the
Segway® PT in the definition of ‘‘wheel-
chair” were based on commenters’ views
that the Segway® PT offers benefits not pro-
vided by wheelchairs and mobility scooters,
including its intuitive response to body
movement, ability to operate with less co-
ordination and dexterity than is required for
many wheelchairs and mobility scooters, and
smaller footprint and turning radius as com-
pared to most wheelchairs and mobility
scooters. Several commenters mentioned im-
proved visibility, either due to the Segway®
PT’s raised platform or simply by virtue of
being in a standing position. And finally,
some commenters advocated for the inclu-
sion of the Segway® PT simply based on civil
rights arguments and the empowerment and
self-esteem obtained from having the power
to select the mobility device of choice.

Many commenters, regardless of their posi-
tion on whether to include the Segway® PT
in the definition of “wheelchair,” noted that
the Segway® PT’s safety record is as good as,
if not better, than the record for wheelchairs
and mobility scooters.

Most business commenters were opposed to
the inclusion of the Segway® PT in the defi-
nition of ‘“wheelchair’” but were supportive
of its inclusion as an ‘“‘other power-driven
mobility device.” They raised industry- or
venue-specific concerns about including the
Segway® PT in the definition of ‘“‘wheel-
chair.” For example, civic centers, arenas,
and theaters were concerned about the im-
pact on sight-line requirements if Segway®
PT users remain on their devices in a des-
ignated wheelchair seating area; amusement
parks expressed concern that rides have been
designed, purchased, and installed to enable
wheelchair users to transfer easily or to ac-
commodate wheelchairs on the ride itself;
and retail stores mentioned size constraints
in some stores. Nearly all business com-
menters expressed concern—and perceived li-
ability issues—related to having to store or
stow the Segway® PT, particularly if it could
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not be stored in an upright position. These
commenters cited concerns about possible
damage to the device, injury to customers
who may trip over it, and theft of the device
as a result of not being able to stow the
Segway® PT securely.

Virtually every business commenter men-
tioned concerns about rider safety, as well as
concerns for pedestrians unexpectedly en-
countering these devices or being hit or run
over by these devices in crowded venues
where maneuvering space is limited. Their
main safety objection to the inclusion of the
Segway® PT in the definition of ‘“‘wheel-
chair” was that the maximum speed at
which the Segway® PT can operate is far
faster than that of motorized wheelchairs.
There was a universal unease among these
commenters with regard to relying on the
judgment of the Segway® PT user to exercise
caution because its top speed is far in excess
of a wheelchair’s top speed. Many other safe-
ty concerns were industry-specific. For ex-
ample, amusement parks were concerned
that the Segway® PT is much taller than
children; that it is too quiet to warn pedes-
trians, particularly those with low vision or
who are blind, of their presence; that it may
keep moving after a rider has fallen off or
power system fails; and that it has a full-
power override which automatically engages
when an obstacle is encountered. Hotels and
retail stores mentioned that maneuvering
the Segway® PT through their tight quarters
would create safety hazards.

Business commenters also expressed con-
cern that if the Segway® PT were included in
the definition of ‘‘wheelchair’” they would
have to make physical changes to their fa-
cilities to accommodate Segway® PT riders
who stand much taller in these devices than
do users of wheelchairs. They also were con-
cerned that if the Segway®7 PT was included
in the definition of ‘‘wheelchair,” they would
have no ability to assess whether it is appro-
priate to allow the entry of the Segway® PT
into their facilities the way they would have
if the device is categorized as an ‘‘other
power-driven mobility device.”’

Many disability advocacy and nonprofit
commenters did not support the inclusion of
the Segway® PT in the definition of ‘‘wheel-
chair.” Paramount to these commenters was
the maintenance of existing protections for
wheelchair users. Because there was unani-
mous agreement that wheelchair use rarely,
if ever, may be restricted, these commenters
strongly favored categorizing wheelchairs
separately from the Segway® PT and other
power-driven mobility devices and applying
the intended-use determinant to assign the
devices to either category. They indicated
that while they support the greatest degree
of access in public accommodations for all
persons with disabilities who require the use
of mobility devices, they recognize that
under certain circumstances allowing the
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use of other power-driven mobility devices
would result in a fundamental alteration or
run counter to legitimate safety require-
ments necessary for the safe operation of a
public accommodation. While these groups
supported categorizing the Segway® PT as
an ‘‘other power-driven mobility device,”
they universally noted that because the
Segway® PT does not present environmental
concerns and is as safe to use as, if not safer
than, a wheelchair, it should be accommo-
dated in most circumstances.

The Department has considered all the
comments and has concluded that it should
not include the Segway® PT in the definition
of “wheelchair.” The final rule provides that
the test for categorizing a device as a wheel-
chair or an other power-driven mobility de-
vice is whether the device is designed pri-
marily for use by individuals with mobility
disabilities. Mobility scooters are included
in the definition of ‘‘wheelchair’’ because
they are designed primarily for users with
mobility disabilities. However, because the
current generation of EPAMDs, including
the Segway® PT, was designed for rec-
reational users and not primarily for use by
individuals with mobility disabilities, the
Department has decided to continue its ap-
proach of excluding EPAMDs from the defi-
nition of ‘““wheelchair’’ and including them in
the definition of ‘‘other power-driven mobil-
ity device.” Although EPAMDs, such as the
Segway® PT, are not included in the defini-
tion of a ‘‘wheelchair,” public accommoda-
tions must assess whether they can make
reasonable modifications to permit individ-
uals with mobility disabilities to use such
devices on their premises. The Department
recognizes that the Segway® PT provides
many benefits to those who use them as mo-
bility devices, including a measure of pri-
vacy with regard to the nature of one’s par-
ticular disability, and believes that in the
vast majority of circumstances, the applica-
tion of the factors described in §36.311 for
providing access to other-powered mobility
devices will result in the admission of the
Segway® PT.

Treatment of ‘‘manually-powered mobility
aids.”” The Department’s NPRM did not de-
fine the term ‘“‘manually-powered mobility
aids.” Instead, the NPRM included a non-ex-
haustive list of examples in §36.311(a). The
NPRM queried whether the Department
should maintain this approach to manually-
powered mobility aids or whether it should
adopt a more formal definition.

Only a few commenters addressed ‘‘manu-
ally-powered mobility aids.” Virtually all
commenters were in favor of maintaining a
non-exhaustive list of examples of ‘“‘manu-
ally-powered mobility aids” rather than
adopting a definition of the term. Of those
who commented, a couple sought clarifica-
tion of the term ‘‘manually-powered.”” One
commenter suggested that the term be
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changed to ‘“‘human-powered.”” Other com-
menters requested that the Department in-
clude ordinary strollers in the non-exhaus-
tive list of manually-powered mobility aids.
Since strollers are not devices designed pri-
marily for individuals with mobility disabil-
ities, the Department does not consider them
to be manually-powered mobility aids; how-
ever, strollers used in the context of trans-
porting individuals with disabilities are sub-
ject to the same assessment required by the
ADA’s reasonable modification standards at
§36.302. The Department believes that be-
cause the existing approach is clear and un-
derstood easily by the public, no formal defi-
nition of the term ‘‘manually-powered mo-
bility aids’ is required.

Definition of ‘“‘other power-driven mobility de-
vice.”” The Department’s NPRM defined the
term ‘‘other power-driven mobility device”’
in §36.104 as ‘‘any of a large range of devices
powered by batteries, fuel, or other engines—
whether or not designed solely for use by in-
dividuals with mobility impairments—that
are used by individuals with mobility im-
pairments for the purpose of locomotion, in-
cluding golf cars, bicycles, electronic per-
sonal assistance mobility devices (EPAMDs),
or any mobility aid designed to operate in
areas without defined pedestrian routes.”” 73
FR 34508, 34552 (June 17, 2008).

Business commenters mostly were sup-
portive of the definition of ‘‘other power-
driven mobility device’” because it gave
them the ability to develop policies per-
taining to the admission of these devices,
but they expressed concern that individuals
will feign mobility disabilities so that they
can use devices that are otherwise banned in
public accommodations. Advocacy, non-
profit, and several individual commenters
supported the definition of ‘“‘other power-
driven mobility device” because it allows
new technologies to be added in the future,
maintains the existing legal protections for
wheelchairs, and recognizes that some de-
vices, particularly the Segway® PT, which
are not designed primarily for individuals
with mobility disabilities, have beneficial
uses for individuals with mobility disabil-
ities.

Despite support for the definition of ‘“‘other
power-driven mobility device,”” however,
most advocacy and nonprofit commenters
expressed at least some hesitation about the
inclusion of fuel-powered mobility devices in
the definition. While virtually all of these
commenters noted that a blanket exclusion
of any device that falls under the definition
of ‘‘other power-driven mobility device”
would violate basic civil rights concepts,
they also specifically stated that certain de-
vices, particularly off-highway vehicles, can-
not be permitted in certain circumstances.
They also made a distinction between the
Segway® PT and other power-driven mobil-
ity devices, noting that the Segway® PT
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should be accommodated in most cir-
cumstances because it satisfies the safety
and environmental elements of the policy
analysis. These commenters indicated that
they agree that other power-driven mobility
devices must be assessed, particularly as to
their environmental impact, before they are
accommodated.

Business commenters were even less sup-
portive of the inclusion of fuel-powered de-
vices in the other power-driven mobility de-
vices category. They sought a complete ban
on fuel-powered devices because they believe
they are inherently dangerous and pose envi-
ronmental and safety concerns.

Although many commenters had reserva-
tions about the inclusion of fuel-powered de-
vices in the definition of other power-driven
mobility devices, the Department does not
want the definition to be so narrow that it
would foreclose the inclusion of new techno-
logical developments, whether powered by
fuel or by some other means. It is for this
reason that the Department has maintained
the phrase ‘‘any mobility device designed to
operate in areas without defined pedestrian
routes’ in the final rule’s definition of other
power-driven mobility devices. The Depart-
ment believes that the limitations provided
by ‘‘fundamental alteration’ and the ability
to impose legitimate safety requirements
will likely prevent the use of fuel and com-
bustion engine-driven devices indoors, as
well as in outdoor areas with heavy pedes-
trian traffic. The Department notes, how-
ever, that in the future technological devel-
opments may result in the production of safe
fuel-powered mobility devices that do not
pose environmental and safety concerns. The
final rule allows consideration to be given as
to whether the use of a fuel-powered device
would create a substantial risk of serious
harm to the environment or natural or cul-
tural resources, and to whether the use of
such a device conflicts with Federal land
management laws or regulations; this aspect
of the final rule will further limit the inclu-
sion of fuel-powered devices where they are
not appropriate. Consequently, the Depart-
ment has maintained fuel-powered devices in
the definition of ‘‘other power-driven mobil-
ity devices.” The Department has also added
language to the definition of ‘‘other power-
driven mobility device’ to reiterate that the
definition does not apply to Federal wilder-
ness areas, which are not covered by title II
of the ADA; the use of wheelchairs in such
areas is governed by section 508(c)(2) of the
ADA, 42 U.S.C. 12207(c)(2).

‘“‘Place of Public Accommodation”

Definition of ‘‘place of lodging.”” The NPRM
stated that a covered ‘‘place of lodging”’ is a
facility that provides guest rooms for sleep-
ing for stays that are primarily short-term
in nature (generally two weeks or less), to
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which the occupant does not have the right
or intent to return to a specific room or unit
after the conclusion of his or her stay, and
which operates under conditions and with
amenities similar to a hotel, motel, or inn,
particularly including factors such as: (1) An
on-site proprietor and reservations desk; (2)
rooms available on a walk-up basis; (3) linen
service; and (4) a policy of accepting reserva-
tions for a room type without guaranteeing
a particular unit or room until check-in,
without a prior lease or security deposit. The
NPRM stated that timeshares and condomin-
iums or corporate hotels that did not meet
this definition would not be covered by
§36.406(c) of the proposed regulation, but
may be covered by the requirements of the
Fair Housing Act (FHAct).

In the NPRM, the Department sought com-
ment on its definition of ‘‘place of lodging,”’
specifically seeking public input on whether
the most appropriate time period for identi-
fying facilities used for stays that primarily
are short-term in nature should be set at 2
weeks or 30 days.

The vast majority of the comments re-
ceived by the Department supported the use
of a 30-day limitation on places of lodging as
more consistent with building codes, local
laws, and common real estate practices that
treat stays of 30 days or less as transient
rather than residential use. One commenter
recommended using the phrase ‘‘fourteen
days or less.” Another commenter objected
to any bright line standard, stating that the
difference between two weeks and 30 days for
purposes of title III is arbitrary, viewed in
light of conflicting regulations by the
States. This commenter argued the Depart-
ment should continue its existing practice
under title III of looking to State law as one
factor in determining whether a facility is
used for stays that primarily are short-term
in nature.

The Department is persuaded by the ma-
jority of commenters to adopt a 30-day
guideline for the purposes of identifying fa-
cilities that primarily are short-term in na-
ture and has modified the section accord-
ingly. The 30-day guideline is intended only
to determine when the final rule’s transient
lodging provisions apply to a facility. It does
not alter an entity’s obligations under any
other applicable statute. For example, the
Department recognizes that the FHAct does
not employ a bright line standard for deter-
mining which facilities qualify as residential
facilities under that Act and that there are
circumstances where units in facilities that
meet the definition of places of lodging will
be covered under both the ADA and the
FHAct and will have to comply with the re-
quirements of both laws.

The Department also received comments
about the factors used in the NPRM’s defini-
tion of ‘‘place of lodging.” One commenter
proposed modifications to the definition as
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follows: changing the words ‘‘guest rooms”
to ‘‘accommodations for sleeping”’; and add-
ing a fifth factor that states that ‘‘the in-
room decor, furnishings and equipment being
specified by the owner or operator of the
lodging operation rather than generally
being determined by the owner of the indi-
vidual unit or room.” The Department does
not believe that ‘‘guest room’ should be
changed to ‘‘accommodations for sleeping.”
Such a change would create confusion be-
cause the transient lodging provisions in the
2004 ADAAG use the term ‘‘guest rooms’ and
not ‘‘accommodations for sleeping.” In addi-
tion, the Department believes that it would
be confusing to add a factor relating to who
dictates the in-room decor and furnishings in
a unit or room, because there may be cir-
cumstances where particular rental pro-
grams require individual owners to use cer-
tain decor and furnishings as a condition of
participating in that program.

One commenter stated that the factors the
Department has included for determining
whether a rental unit is a place of lodging
for the purposes of title III, and therefore a
‘‘place of public accommodation’ under the
ADA, address only the way an establishment
appears to the public. This commenter rec-
ommended that the Department also con-
sider the economic relationships among the
unit owners, rental managers, and home-
owners’ associations, noting that where reve-
nues are not pooled (as they are in a hotel),
the economic relationships do not make it
possible to spread the cost of providing ac-
cessibility features over the entire business
enterprise. Another commenter argued that
private ownership of sleeping accommoda-
tions sets certain facilities apart from tradi-
tional hotels, motels, and inns, and that the
Department should revise the definition of
places of lodging to exempt existing places of
lodging that have sleeping accommodations
separately owned by individual owners (e.g.,
condominiums) from the accessible transient
lodging guest room requirements in sections
224 and 806 of the 2004 ADAAG, although the
commenter agreed that newly constructed
places of lodging should meet those stand-
ards.

One commenter argued that the Depart-
ment’s proposed definition of place of lodg-
ing does not reflect fully the nature of a
timeshare facility and one single definition
does not fit timeshares, condo hotels, and
other types of rental accommodations. This
commenter proposed that the Department
adopt a separate definition for timeshare re-
sorts as a subcategory of place of lodging.
The commenter proposed defining timeshare
resorts as facilities that provide the recur-
ring right to occupancy for overnight accom-
modations for the owners of the accommoda-
tions, and other occupancy rights for owners
exchanging their interests or members of the
public for stays that primarily are short-
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term in nature (generally 30 consecutive
days or less), where neither the owner nor
any other occupant has the right or intent to
use the unit or room on other than a tem-
porary basis for vacation or leisure purposes.
This proposed definition also would describe
factors for determining when a timeshare re-
sort is operating in a manner similar to a
hotel, motel, or inn, including some or all of
the following: rooms being available on a
walk-in or call-in basis; housekeeping or
linen services being available; on-site man-
agement; and reservations being accepted for
a room type without guaranteeing any guest
or owner use of a particular unit or room
until check-in, without a prior lease or secu-
rity deposit. Timeshares that do not meet
this definition would not be subject to the
transient lodging standards.

The Department has considered these com-
ments and has revised the definition of
‘“‘place of accommodation” in §36.104 to in-
clude a revised subcategory (B), which more
clearly defines the factors that must be
present for a facility that is not an inn,
motel, or hotel to qualify as a place of lodg-
ing. These factors include conditions and
amenities similar to an inn, motel, or hotel,
including on- or off-site management and
reservations service, rooms available on a
walk-up or call-in basis, availability of
housekeeping or linen service, and accepting
reservations for a room type without guaran-
teeing a particular unit or room until check-
in without a prior lease or security deposit.

Although the Department understands
some of the concerns about the application
of the ADA requirements to places of lodging
that have ownership structures that involve
individually owned units, the Department
does not believe that the definitional section
of the regulation is the place to address
these concerns and has addressed them in
§36.406(c)(2) and the accompanying discus-
sion in Appendix A.

“Qualified Interpreter”

In the NPRM, the Department proposed
adding language to the definition of ‘‘quali-
fied interpreter’’ to clarify that the term in-
cludes, but is not limited to, sign language
interpreters, oral interpreters, and cued-
speech interpreters. As the Department ex-
plained, not all interpreters are qualified for
all situations. For example, a qualified inter-
preter who uses American Sign Language
(ASL) is not necessarily qualified to inter-
pret orally. In addition, someone with only a
rudimentary familiarity with sign language
or finger spelling is not qualified, nor is
someone who is fluent in sign language but
unable to translate spoken communication
into ASL or to translate signed communica-
tion into spoken words.

As further explained, different situations
will require different types of interpreters.
For example, an oral interpreter who has
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special skill and training to mouth a speak-
er’s words silently for individuals who are
deaf or hard of hearing may be necessary for
an individual who was raised orally and
taught to read lips or was diagnosed with
hearing loss later in life and does not know
sign language. An individual who is deaf or
hard of hearing may need an oral interpreter
if the speaker’s voice is unclear, if there is a
quick-paced exchange of communication
(e.g., in a meeting), or when the speaker does
not directly face the individual who is deaf
or hard of hearing. A cued-speech interpreter
functions in the same manner as an oral in-
terpreter except that he or she also uses a
hand code or cue to represent each speech
sound.

The Department received many comments
regarding the proposed modifications to the
definition of ‘‘qualified interpreter.”” Many
commenters requested that the Department
include within the definition a requirement
that interpreters be certified, particularly if
they reside in a State that licenses or cer-
tifies interpreters. Other commenters op-
posed a certification requirement as unduly
limiting, noting that an interpreter may
well be qualified even if that same inter-
preter is not certified. These commenters
noted the absence of nationwide standards or
universally accepted criteria for certifi-
cation.

On review of this issue, the Department
has decided against imposing a certification
requirement under the ADA. It is sufficient
under the ADA that the interpreter be quali-
fied. With respect to the proposed additions
to the rule, most commenters supported the
expansion of the list of qualified inter-
preters, and some advocated for the inclu-
sion of other types of interpreters on the list
as well, such as deaf-blind interpreters, cer-
tified deaf interpreters, and speech-to-speech
interpreters. As these commenters ex-
plained, deaf-blind interpreters are inter-
preters who have specialized skills and train-
ing to interpret for individuals who are deaf
and blind. Certified deaf interpreters are deaf
or hard of hearing interpreters who work
with hearing sign language interpreters to
meet the specific communication needs of
deaf individuals. Speech-to-speech inter-
preters have special skill and training to in-
terpret for individuals who have speech dis-
abilities.

The list of interpreters in the definition of
‘“‘qualified interpreter’” is illustrative, and
the Department does not believe it is nec-
essary or appropriate to attempt to provide
an exhaustive list of qualified interpreters.
Accordingly, the Department has decided not
to expand the proposed list. However, if a
deaf and blind individual needs interpreting
services, an interpreter who is qualified to
handle the interpreting needs of that indi-
vidual may be required. The guiding cri-
terion is that the public accommodation
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must provide appropriate auxiliary aids and
services to ensure effective communication
with the individual.

Commenters also suggested various defini-
tions for the term ‘‘cued-speech inter-
preters,” and different descriptions of the
tasks they performed. After reviewing the
various comments, the Department has de-
termined that it is more accurate and appro-
priate to refer to such individuals as ‘‘cued-
language transliterators.” Likewise, the De-
partment has changed the term ‘‘oral inter-
preters’ to ‘‘oral transliterators.” These two
changes have been made to distinguish be-
tween sign language interpreters, who trans-
late one language into another language
(e.g., ASL to English and English to ASL),
from transliterators, who interpret within
the same language between deaf and hearing
individuals. A cued-language transliterator
is an interpreter who has special skill and
training in the use of the Cued Speech sys-
tem of handshapes and placements, along
with non-manual information, such as facial
expression and body language, to show audi-
tory information visually, including speech
and environmental sounds. An oral trans-
literator is an interpreter who has special
skill and training to mouth a speaker’s
words silently for individuals who are deaf or
hard of hearing. While the Department in-
cluded definitions for ‘‘cued-speech inter-
preter’”’ and ‘‘oral interpreter’ in the regu-
latory text proposed in the NPRM, the De-
partment has decided that it is unnecessary
to include such definitions in the text of the
final rule.

Many commenters questioned the proposed
deletion of the requirement that a qualified
interpreter be able to interpret both recep-
tively and expressively, noting the impor-
tance of both these skills. Commenters noted
that this phrase was carefully crafted in the
original regulation to make certain that in-
terpreters both (1) are capable of under-
standing what a person with a disability is
saying and (2) have the skills needed to con-
vey information back to that individual.
These are two very different skill sets and
both are equally important to achieve effec-
tive communication. For example, in a med-
ical setting, a sign language interpreter
must have the necessary skills to understand
the grammar and syntax used by an ASL
user (receptive skills) and the ability to in-
terpret complicated medical information—
presented by medical staff in English—back
to that individual in ASL (expressive skills).
The Department agrees and has put the
phrase ‘‘both receptively and expressively’’
back in the definition.

Several advocacy groups suggested that
the Department make clear in the definition
of qualified interpreter that the interpreter
may appear either on-site or remotely using
a video remote interpreting (VRI) service.
Given that the Department has included in
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this rule both a definition of VRI services
and standards that such services must sat-
isfy, such an addition to the definition of
qualified interpreter is appropriate.

After consideration of all relevant infor-
mation submitted during the public com-
ment period, the Department has modified
the definition from that initially proposed in
the NPRM. The final definition now states
that ‘‘[qJualified interpreter means an inter-
preter who, via a video remote interpreting
(VRI) service or an on-site appearance, is
able to interpret effectively, accurately, and
impartially, both receptively and expres-
sively, using any necessary specialized vo-
cabulary. Qualified interpreters include, for

example, sign language interpreters, oral
transliterators, and cued-language
transliterators.”

“Qualified Reader”

The 1991 title III regulation identified a
qualified reader as an auxiliary aid, but did
not define the term. Based upon the Depart-
ment’s investigation of complaints alleging
that some entities have provided ineffective
readers, the Department proposed in the
NPRM to define ‘‘qualified reader’ similarly
to ‘‘qualified interpreter’” to ensure that
public accommodations select qualified indi-
viduals to read an examination or other
written information in an effective, accu-
rate, and impartial manner. This proposal
was suggested in order to make clear to pub-
lic accommodations that a failure to provide
a qualified reader to a person with a dis-
ability may constitute a violation of the re-
quirement to provide appropriate auxiliary
aids and services.

The Department received comments sup-
porting the inclusion in the regulation of a
definition of a ‘‘qualified reader.”” Some com-
menters suggested the Department add to
the definition a requirement prohibiting the
use of a reader whose accent, diction, or pro-
nunciation makes full comprehension of ma-
terial being read difficult. Another com-
menter requested that the Department in-
clude a requirement that the reader ‘‘will
follow the directions of the person for whom
he or she is reading.” Commenters also re-
quested that the Department define ‘‘accu-
rately’ and ‘‘effectively’’ as used in this defi-
nition.

While the Department believes that the
regulatory definition proposed in the NPRM
adequately addresses these concerns, the De-
partment emphasizes that a reader, in order
to be ‘‘qualified,” must be skilled in reading
the language and subject matter and must be
able to be easily understood by the indi-
vidual with the disability. For example, if a
reader is reading aloud the questions for a
bar examination, that reader, in order to be
qualified, must know the proper pronuncia-
tion of all legal terminology used and must
be sufficiently articulate to be easily under-
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stood by the individual with a disability for
whom he or she is reading. In addition, the
terms ‘‘effectively” and ‘‘accurately’ have
been successfully used and understood in the
Department’s existing definition of ‘“‘quali-
fied interpreter’ since 1991 without specific
regulatory definitions. Instead, the Depart-
ment has relied upon the common use and
understanding of those terms from standard
English dictionaries. Thus, the definition of
‘“‘qualified reader’” has not been changed
from that contained in the NPRM. The final
rule defines a ‘‘qualified reader’ to mean ‘‘a
person who is able to read effectively, accu-
rately, and impartially using any necessary
specialized vocabulary.”’

“Service Animal”’

Section 36.104 of the 1991 title III regula-
tion defines a ‘‘service animal” as ‘‘any
guide dog, signal dog, or other animal indi-
vidually trained to do work or perform tasks
for the benefit of an individual with a dis-
ability, including, but not limited to, guid-
ing individuals with impaired vision, alert-
ing individuals with impaired hearing to in-
truders or sounds, providing minimal protec-
tion or rescue work, pulling a wheelchair, or
fetching dropped items.” Section 36.302(c)(1)
of the 1991 title III regulation requires that
‘“‘[glenerally, a public accommodation shall
modify policies, practices, or procedures to
permit the use of a service animal by an in-
dividual with a  disability.” Section
36.302(c)(2) of the 1991 title III regulation
states that ‘‘a public accommodation [is not
required] to supervise or care for a service
animal.”

The Department has issued guidance and
provided technical assistance and publica-
tions concerning service animals since the
1991 regulations became effective. In the
NPRM, the Department proposed to modify
the definition of service animal and asked
for public input on several issues related to
the service animal provisions of the 1991 title
III regulation: whether the Department
should clarify the phrase ‘‘providing mini-
mal protection’ in the definition or remove
it; whether there are any circumstances
where a service animal ‘‘providing minimal
protection” would be appropriate or ex-
pected; whether certain species should be
eliminated from the definition of ‘‘service
animal,” and, if so, which types of animals
should be excluded; whether ‘‘common do-
mestic animal’’ should be part of the defini-
tion; and whether a size or weight limitation
should be imposed for common domestic ani-
mals, even if the animal satisfies the ‘‘com-
mon domestic animal” part of the NPRM
definition.

The Department received extensive com-
ments on these issues, as well as requests to

731



Pt. 36, App. A

clarify the obligations of public accommoda-
tions to accommodate individuals with dis-
abilities who use service animals, and has
modified the final rule in response. In the in-
terests of avoiding unnecessary repetition,
the Department has elected to discuss the
issues raised in the NPRM questions about
service animals and the corresponding public
comments in the following discussion of the
definition of ‘‘service animal.”

The Department’s final rule defines ‘‘serv-
ice animal” as ‘‘any dog that is individually
trained to do work or perform tasks for the
benefit of an individual with a disability, in-
cluding a physical, sensory, psychiatric, in-
tellectual, or other mental disability. Other
species of animals, whether wild or domestic,
trained or untrained, are not service animals
for the purposes of this definition. The work
or tasks performed by a service animal must
be directly related to the individual’s dis-
ability. Examples of work or tasks include,
but are not limited to, assisting individuals
who are blind or have low vision with navi-
gation and other tasks, alerting individuals
who are deaf or hard of hearing to the pres-
ence of people or sounds, providing non-vio-
lent protection or rescue work, pulling a
wheelchair, assisting an individual during a
seizure, alerting individuals to the presence
of allergens, retrieving items such as medi-
cine or the telephone, providing physical
support and assistance with balance and sta-
bility to individuals with mobility disabil-
ities, and helping persons with psychiatric
and neurological disabilities by preventing
or interrupting impulsive or destructive be-
haviors. The crime deterrent effects of an
animal’s presence and the provision of emo-
tional support, well-being, comfort, or com-
panionship do not constitute work or tasks
for the purposes of this definition.”

This definition has been designed to clarify
a key provision of the ADA. Many covered
entities indicated that they are confused re-
garding their obligations under the ADA
with regard to individuals with disabilities
who use service animals. Individuals with
disabilities who use trained guide or service
dogs are concerned that if untrained or un-
usual animals are termed ‘‘service animals,”
their own right to use guide or service dogs
may become unnecessarily restricted or
questioned. Some individuals who are not in-
dividuals with disabilities have claimed,
whether fraudulently or sincerely (albeit
mistakenly), that their animals are service
animals covered by the ADA, in order to gain
access to hotels, restaurants, and other
places of public accommodation. The in-
creasing use of wild, exotic, or unusual spe-
cies, many of which are untrained, as service
animals has also added to the confusion.

Finally, individuals with disabilities who
have the legal right under the Fair Housing
Act (FHAct) to use certain animals in their
homes as a reasonable accommodation to
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their disabilities have assumed that their
animals also qualify under the ADA. This is
not necessarily the case, as discussed below.

The Department recognizes the diverse
needs and preferences of individuals with dis-
abilities protected under the ADA, and does
not wish to unnecessarily impede individual
choice. Service animals play an integral role
in the lives of many individuals with disabil-
ities, and with the clarification provided by
the final rule, individuals with disabilities
will continue to be able to use their service
animals as they go about their daily activi-
ties. The clarification will also help to en-
sure that the fraudulent or mistaken use of
other animals not qualified as service ani-
mals under the ADA will be deterred. A more
detailed analysis of the elements of the defi-
nition and the comments responsive to the
service animal provisions of the NPRM fol-
lows.

Providing minimal protection. The 1991 title
IIT regulation included language stating that
“minimal protection” was a task that could
be performed by an individually trained serv-
ice animal for the benefit of an individual
with a disability. In the Department’s ‘‘ADA
Business Brief on Service Animals’ (2002),
the Department interpreted the ‘‘minimal
protection” language within the context of a
seizure (i.e., alerting and protecting a person
who is having a seizure). The Department re-
ceived many comments in response to the
question of whether the ‘‘minimal protec-
tion” language should be clarified. Many
commenters urged the removal of the
“minimal protection’” language from the
service animal definition for two reasons: (1)
The phrase can be interpreted to allow any
dog that is trained to be aggressive to qual-
ify as a service animal simply by pairing the
animal with a person with a disability; and
(2) The phrase can be interpreted to allow
any untrained pet dog to qualify as a service
animal, since many consider the mere pres-
ence of a dog to be a crime deterrent, and
thus sufficient to meet the minimal protec-
tion standard. These commenters argued,
and the Department agrees, that these inter-
pretations were not contemplated under the
original title III regulation.

While many commenters stated that they
believe that the ‘“‘minimal protection’ lan-
guage should be eliminated, other com-
menters recommended that the language be
clarified, but retained. Commenters favoring
clarification of the term suggested that the
Department explicitly exclude the function
of attack or exclude those animals that are
trained solely to be aggressive or protective.
Other commenters identified non-violent be-
havioral tasks that could be construed as
minimally protective, such as interrupting
self-mutilation, providing safety checks and
room searches, reminding the individual to
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take medications, and protecting the indi-
vidual from injury resulting from seizures or
unconsciousness.

Several commenters noted that the exist-
ing direct threat defense, which allows the
exclusion of a service animal if the animal
exhibits unwarranted or unprovoked violent
behavior or poses a direct threat, prevents
the use of ‘‘attack dogs’ as service animals.
One commenter noted that the use of a serv-
ice animal trained to provide ‘‘minimal pro-
tection” may impede access to care in an
emergency, for example, where the first re-
sponder is unable or reluctant to approach a
person with a disability because the individ-
ual’s service animal is in a protective pos-
ture suggestive of aggression.

Many organizations and individuals stated
that in the general dog training community,
“protection’ is code for attack or aggression
training and should be removed from the def-
inition. Commenters stated that there ap-
pears to be a broadly held misconception
that aggression-trained animals are appro-
priate service animals for persons with post
traumatic stress disorder (PTSD). While
many individuals with PTSD may benefit by
using a service animal, the work or tasks
performed appropriately by such an animal
would not involve unprovoked aggression,
but could include actively cuing the indi-
vidual by nudging or pawing the individual
to alert to the onset of an episode and re-
moving the individual from the anxiety-pro-
voking environment.

The Department recognizes that despite its
best efforts to provide clarification, the
“minimal protection’ language appears to
have been misinterpreted. While the Depart-
ment maintains that protection from danger
is one of the key functions that service ani-
mals perform for the benefit of persons with
disabilities, the Department recognizes that
an animal individually trained to provide ag-
gressive protection, such as an attack dog, is
not appropriately considered a service ani-
mal. Therefore, the Department has decided
to modify the ‘“‘minimal protection’ Ilan-
guage to read ‘‘non-violent protection,”
thereby excluding so-called ‘‘attack dogs’ or
dogs with traditional ‘‘protection training”’
as service animals. The Department believes
that this modification to the service animal
definition will eliminate confusion, without
restricting unnecessarily the type of work or
tasks that service animals may perform. The
Department’s modification also clarifies
that the crime-deterrent effect of a dog’s
presence, by itself, does not qualify as work
or tasks for purposes of the service animal
definition.

Alerting to intruders. The phrase ‘‘alerting
to intruders’ is related to the issues of mini-
mal protection and the work or tasks an ani-
mal may perform to meet the definition of a
service animal. In the original 1991 regu-
latory text, this phrase was intended to iden-
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tify service animals that alert individuals
who are deaf or hard of hearing to the pres-
ence of others. This language has been mis-
interpreted by some to apply to dogs that
are trained specifically to provide aggressive
protection, resulting in the assertion that
such training qualifies a dog as a service ani-
mal under the ADA. The Department reiter-
ates that public accommodations are not re-
quired to admit any animal whose use poses
a direct threat. In addition, the Department
has decided to remove the word ‘‘intruders”
from the service animal definition and re-
place it with the phrase ‘‘the presence of peo-
ple or sounds.” The Department believes this
clarifies that so-called ‘‘attack training’ or
other aggressive response types of training
that cause a dog to provide an aggressive re-
sponse do not qualify a dog as a service ani-
mal under the ADA.

Conversely, if an individual uses a breed of
dog that is perceived to be aggressive be-
cause of breed reputation, stereotype, or the
history or experience the observer may have
with other dogs, but the dog is under the
control of the individual with a disability
and does not exhibit aggressive behavior, the
public accommodation cannot exclude the
individual or the animal from the place of
public accommodation. The animal can only
be removed if it engages in the behaviors
mentioned in §36.302(c) (as revised in the
final rule) or if the presence of the animal
constitutes a fundamental alteration to the
nature of the goods, services, facilities, and
activities of the place of public accommoda-
tion.

“Doing work’ or “‘performing tasks.”” The
NPRM proposed that the Department main-
tain the requirement first articulated in the
1991 title III regulation that in order to qual-
ify as a service animal, the animal must
“perform tasks” or ‘‘do work” for the indi-
vidual with a disability. The phrases ‘‘per-
form tasks’ and ‘‘do work” describe what an
animal must do for the benefit of an indi-
vidual with a disability in order to qualify as
a service animal.

The Department received a number of com-
ments in response to the NPRM proposal
urging the removal of the term ‘‘do work”
from the definition of a service animal.
These commenters argued that the Depart-
ment should emphasize the performance of
tasks instead. The Department disagrees. Al-
though the common definition of work in-
cludes the performance of tasks, the defini-
tion of work is somewhat broader, encom-
passing activities that do not appear to in-
volve physical action.

One service dog user stated that, in some
cases, ‘‘critical forms of assistance can’t be
construed as physical tasks,” noting that
the manifestations of ‘‘brain-based disabil-
ities,” such as psychiatric disorders and au-
tism, are as varied as their physical counter-
parts. The Department agrees with this
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statement but cautions that unless the ani-
mal is individually trained to do something
that qualifies as work or a task, the animal
is a pet or support animal and does not qual-
ify for coverage as a service animal. A pet or
support animal may be able to discern that
the individual is in distress, but it is what
the animal is trained to do in response to
this awareness that distinguishes a service
animal from an observant pet or support ani-
mal.

The NPRM contained an example of ‘‘doing
work” that stated ‘‘a psychiatric service dog
can help some individuals with dissociative
identity disorder to remain grounded in time
or place.” 73 FR 34508, 34521 (June 17, 2008).
Several commenters objected to the use of
this example, arguing that grounding was
not a ‘‘task’ and therefore the example in-
herently contradicted the basic premise that
a service animal must perform a task in
order to mitigate a disability. Other com-
menters stated that ‘‘grounding’ should not
be included as an example of ‘‘work’ because
it could lead to some individuals claiming
that they should be able to use emotional
support animals in public because the dog
makes them feel calm or safe. By contrast,
one commenter with experience in training
service animals explained that grounding is
a trained task based upon very specific be-
havioral indicators that can be observed and
measured. These tasks are based upon input
from mental health practitioners, dog train-
ers, and individuals with a history of work-
ing with psychiatric service dogs.

It is the Department’s view that an animal
that is trained to ‘‘ground’ a person with a
psychiatric disorder does work or performs a
task that would qualify it as a service ani-
mal as compared to an untrained emotional
support animal whose presence affects a per-
son’s disability. It is the fact that the ani-
mal is trained to respond to the individual’s
needs that distinguishes an animal as a serv-
ice animal. The process must have two steps:
Recognition and response. For example, if a
service animal senses that a person is about
to have a psychiatric episode and it is
trained to respond, for example, by nudging,
barking, or removing the individual to a safe
location until the episode subsides, then the
animal has indeed performed a task or done
work on behalf of the individual with the dis-
ability, as opposed to merely sensing an
event.

One commenter suggested defining the
term ‘‘task,” presumably to improve the un-
derstanding of the types of services per-
formed by an animal that would be sufficient
to qualify the animal for coverage. The De-
partment believes that the common defini-
tion of the word ‘‘task’ is sufficiently clear
and that it is not necessary to add to the
definitions section. However, the Depart-
ment has added examples of other kinds of
work or tasks to help illustrate and provide
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clarity to the definition. After careful eval-
uation of this issue, the Department has con-
cluded that the phrases ‘‘do work’’ and ‘‘per-
form tasks’ have been effective during the
past two decades to illustrate the varied
services provided by service animals for the
benefit of individuals with all types of dis-
abilities. Thus, the Department declines to
depart from its longstanding approach at
this time.

Species limitations. When the Department
originally issued its title III regulation in
the early 1990s, the Department did not de-
fine the parameters of acceptable animal
species. At that time, few anticipated the va-
riety of animals that would be promoted as
service animals in the years to come, which
ranged from pigs and miniature horses to
snakes, iguanas, and parrots. The Depart-
ment has followed this particular issue
closely, keeping current with the many un-
usual species of animals represented to be
service animals. Thus, the Department has
decided to refine further this aspect of the
service animal definition in the final rule.

The Department received many comments
from individuals and organizations recom-
mending species limitations. Several of these
commenters asserted that limiting the num-
ber of allowable species would help stop ero-
sion of the public’s trust, which has resulted
in reduced access for many individuals with
disabilities who use trained service animals
that adhere to high behavioral standards.
Several commenters suggested that other
species would be acceptable if those animals
could meet nationally recognized behavioral
standards for trained service dogs. Other
commenters asserted that certain species of
animals (e.g., reptiles) cannot be trained to
do work or perform tasks, so these animals
would not be covered.

In the NPRM, the Department used the
term ‘‘common domestic animal’” in the
service animal definition and excluded rep-
tiles, rabbits, farm animals (including
horses, miniature horses, ponies, pigs, and
goats), ferrets, amphibians, and rodents from
the service animal definition. 73 FR 34508,
345563 (June 17, 2008). However, the term
“‘common domestic animal’ is difficult to
define with precision due to the increase in
the number of domesticated species. Also,
several State and local laws define a ‘‘do-
mestic”” animal as an animal that is not
wild.

The Department is compelled to take into
account the practical considerations of cer-
tain animals and to contemplate their suit-
ability in a variety of public contexts, such
as restaurants, grocery stores, hospitals, and
performing arts venues, as well as suitability
for urban environments. The Department
agrees with commenters’ views that limiting
the number and types of species recognized
as service animals will provide greater pre-
dictability for public accommodations as
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well as added assurance of access for individ-
uals with disabilities who use dogs as service
animals. As a consequence, the Department
has decided to limit this rule’s coverage of
service animals to dogs, which are the most
common service animals used by individuals
with disabilities.

Wild animals, monkeys, and other nonhuman
primates. Numerous business entities en-
dorsed a narrow definition of acceptable
service animal species, and asserted that
there are certain animals (e.g., reptiles) that
cannot be trained to do work or perform
tasks. Other commenters suggested that the
Department should identify excluded ani-
mals, such as birds and llamas, in the final
rule. Although one commenter noted that
wild animals bred in captivity should be per-
mitted to be service animals, the Depart-
ment has decided to make clear that all wild
animals, whether born or bred in captivity or
in the wild, are eliminated from coverage as
service animals. The Department believes
that this approach reduces risks to health or
safety attendant with wild animals. Some
animals, such as certain nonhuman pri-
mates, including certain monkeys, pose a di-
rect threat; their behavior can be unpredict-
ably aggressive and violent without notice or
provocation. The American Veterinary Med-
ical Association (AVMA) issued a position
statement advising against the use of mon-
keys as service animals, stating that ‘“‘[t]he
AVMA does not support the use of nonhuman
primates as assistance animals because of
animal welfare concerns, and the potential
for serious injury and zoonotic [animal to
human disease transmission] risks.”” AVMA
Position Statement, Nonhuman Primates as
Assistance Animals (2005), available at http:/
www.avma.org/issues/policy/
nonhuman __primates.asp (last visited June 24,
2010).

An organization that trains capuchin mon-
keys to provide in-home services to individ-
uals with paraplegia and quadriplegia was in
substantial agreement with the AVMA’s
views but requested a limited recognition in
the service animal definition for the capu-
chin monkeys it trains to provide assistance
for persons with disabilities. The organiza-
tion commented that its trained capuchin
monkeys undergo scrupulous veterinary ex-
aminations to ensure that the animals pose
no health risks, and are used by individuals
with disabilities exclusively in their homes.
The organization acknowledged that the cap-
uchin monkeys it trains are not necessarily
suitable for use in a place of public accom-
modation but noted that the monkeys may
need to be used in circumstances that impli-
cate title III coverage, e.g., in the event the
handler had to leave home due to an emer-
gency, to visit a veterinarian, or for the ini-
tial delivery of the monkey to the individual
with a disability. The organization noted
that several State and local government en-
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tities have local zoning, licensing, health,
and safety laws that prohibit non-human pri-
mates, and that these prohibitions would
prevent individuals with disabilities from
using these animals even in their homes.

The organization argued that including
capuchin monkeys under the service animal
umbrella would make it easier for individ-
uals with disabilities to obtain reasonable
modifications of State and local licensing,
health, and safety laws that would permit
the use of these monkeys. The organization
argued that this limited modification to the
service animal definition was warranted in
view of the services these monkeys perform,
which enable many individuals with para-
plegia and quadriplegia to live and function
with increased independence.

The Department has carefully considered
the potential risks associated with the use of
nonhuman primates as service animals in
places of public accommodation, as well as
the information provided to the Department
about the significant benefits that trained
capuchin monkeys provide to certain indi-
viduals with disabilities in residential set-
tings. The Department has determined, how-
ever, that nonhuman primates, including
capuchin monkeys, will not be recognized as
service animals for purposes of this rule be-
cause of their potential for disease trans-
mission and unpredictable aggressive behav-
ior. The Department believes that these
characteristics make nonhuman primates
unsuitable for use as service animals in the
context of the wide variety of public settings
subject to this rule. As the organization ad-
vocating the inclusion of capuchin monkeys
acknowledges, capuchin monkeys are not
suitable for use in public facilities.

The Department emphasizes that it has de-
cided only that capuchin monkeys will not
be included in the definition of service ani-
mals for purposes of its regulation imple-
menting the ADA. This decision does not
have any effect on the extent to which public
accommodations are required to allow the
use of such monkeys under other Federal
statutes, like the FHAct or the Air Carrier
Access Act (ACAA). For example, a public
accommodation that also is considered to be
a ‘‘dwelling”’ may be covered under both the
ADA and the FHAct. While the ADA does not
require such a public accommodation to
admit people with service monkeys, the
FHAct may. Under the FHAct an individual
with a disability may have the right to have
an animal other than a dog in his or her
home if the animal qualifies as a ‘‘reasonable
accommodation’ that is necessary to afford
the individual equal opportunity to use and
enjoy a dwelling, assuming that the use of
the animal does not pose a direct threat. In
some cases, the right of an individual to
have an animal under the FHAct may con-
flict with State or local laws that prohibit
all individuals, with or without disabilities,

735



Pt. 36, App. A

from owning a particular species. However,
in this circumstance, an individual who
wishes to request a reasonable modification
of the State or local law must do so under
the FHAct, not the ADA.

Having considered all of the comments
about which species should qualify as service
animals under the ADA, the Department has
determined the most reasonable approach is
to limit acceptable species to dogs.

Size or weight limitations. The vast majority
of commenters did not support a size or
weight limitation. Commenters were typi-
cally opposed to a size or weight limit be-
cause many tasks performed by service ani-
mals require large, strong dogs. For in-
stance, service animals may perform tasks
such as providing balance and support or
pulling a wheelchair. Small animals may not
be suitable for large adults. The weight of
the service animal user is often correlated
with the size and weight of the service ani-
mal. Others were concerned that adding a
size and weight limit would further com-
plicate the difficult process of finding an ap-
propriate service animal. One commenter
noted that there is no need for a limit be-
cause ‘‘if, as a practical matter, the size or
weight of an individual’s service animal cre-
ates a direct threat or fundamental alter-
ation to a particular public entity or accom-
modation, there are provisions that allow for
the animal’s exclusion or removal.” Some
common concerns among commenters in
support of a size and weight limit were that
a larger animal may be less able to fit in var-
ious areas with its handler, such as toilet
rooms and public seating areas, and that
larger animals are more difficult to control.

Balancing concerns expressed in favor of
and against size and weight limitations, the
Department has determined that such limi-
tations would not be appropriate. Many indi-
viduals of larger stature require larger dogs.
The Department believes it would be inap-
propriate to deprive these individuals of the
option of using a service dog of the size re-
quired to provide the physical support and
stability these individuals may need to func-
tion independently. Since large dogs have al-
ways served as service animals, continuing
their use should not constitute fundamental
alterations or impose undue burdens on pub-
lic accommodations.

Breed limitations. A few commenters sug-
gested that certain breeds of dogs should not
be allowed to be used as service animals.
Some suggested that the Department should
defer to local laws restricting the breeds of
dogs that individuals who reside in a commu-
nity may own. Other commenters opposed
breed restrictions, stating that the breed of
a dog does not determine its propensity for
aggression and that aggressive and non-ag-
gressive dogs exist in all breeds.

The Department does not believe that it is
either appropriate or consistent with the
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ADA to defer to local laws that prohibit cer-
tain breeds of dogs based on local concerns
that these breeds may have a history of
unprovoked aggression or attacks. Such def-
erence would have the effect of limiting the
rights of persons with disabilities under the
ADA who use certain service animals based
on where they live rather than on whether
the use of a particular animal poses a direct
threat to the health and safety of others.
Breed restrictions differ significantly from
jurisdiction to jurisdiction. Some jurisdic-
tions have no breed restrictions. Others have
restrictions that, while well-meaning, have
the unintended effect of screening out the
very breeds of dogs that have successfully
served as service animals for decades with-
out a history of the type of unprovoked ag-
gression or attacks that would pose a direct
threat, e.g., German Shepherds. Other juris-
dictions prohibit animals over a certain
weight, thereby restricting breeds without
invoking an express breed ban. In addition,
deference to breed restrictions contained in
local laws would have the unacceptable con-
sequence of restricting travel by an indi-
vidual with a disability who uses a breed
that is acceptable and poses no safety haz-
ards in the individual’s home jurisdiction
but is nonetheless banned by other jurisdic-
tions. Public accommodations have the abil-
ity to determine, on a case-by-case basis,
whether a particular service animal can be
excluded based on that particular animal’s
actual behavior or history—not based on
fears or generalizations about how an animal
or breed might behave. This ability to ex-
clude an animal whose behavior or history
evidences a direct threat is sufficient to pro-
tect health and safety.

Recognition of psychiatric service animals,
but not “‘emotional support animals.” The defi-
nition of ‘service animal” in the NPRM
stated the Department’s longstanding posi-
tion that emotional support animals are not
included in the definition of ‘‘service ani-
mal.”” The proposed text provided that
“[a]lnimals whose sole function is to provide
emotional support, comfort, therapy, com-
panionship, therapeutic benefits, or to pro-
mote emotional well-being are not service
animals.” 73 FR 34508, 34553 (June 17, 2008).

Many advocacy organizations expressed
concern and disagreed with the exclusion of
comfort and emotional support animals. Oth-
ers have been more specific, stating that in-
dividuals with disabilities may need their
emotional support animals in order to have
equal access. Some commenters noted that
individuals with disabilities use animals
that have not been trained to perform tasks
directly related to their disability. These
animals do not qualify as service animals
under the ADA. These are emotional support
or comfort animals.

Commenters asserted that excluding cat-
egories such as ‘‘comfort” and ‘‘emotional
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support’ animals recognized by laws such as
the FHAct or the ACAA is confusing and bur-
densome. Other commenters noted that emo-
tional support and comfort animals perform
an important function, asserting that animal
companionship helps individuals who experi-
ence depression resulting from multiple scle-
rosis.

Some commenters explained the benefits
emotional support animals provide, includ-
ing emotional support, comfort, therapy,
companionship, therapeutic benefits, and the
promotion of emotional well-being. They
contended that without the presence of an
emotional support animal in their lives they
would be disadvantaged and unable to par-
ticipate in society. These commenters were
concerned that excluding this category of
animals will lead to discrimination against
and excessive questioning of individuals with
non-visible or mnon-apparent disabilities.
Other commenters expressing opposition to
the exclusion of individually trained ‘‘com-
fort”” or ‘‘emotional support’” animals as-
serted that the ability to soothe or de-esca-
late and control emotion is ‘“‘work’ that ben-
efits the individual with the disability.

Many commenters requested that the De-
partment carve out an exception that per-
mits current or former members of the mili-
tary to use emotional support animals. They
asserted that a significant number of service
members returning from active combat duty
have adjustment difficulties due to combat,
sexual assault, or other traumatic experi-
ences while on active duty. Commenters
noted that some current or former members
of the military service have been prescribed
animals for conditions such as PTSD. One
commenter stated that service women who
were sexually assaulted while in the military
use emotional support animals to help them
feel safe enough to step outside their homes.
The Department recognizes that many cur-
rent and former members of the military
have disabilities as a result of service-re-
lated injuries that may require emotional
support and that such individuals can benefit
from the use of an emotional support animal
and could use such animal in their home
under the FHAct. However, having carefully
weighed the issues, the Department believes
that its final rule appropriately addresses
the balance of issues and concerns of both
the individual with a disability and the pub-
lic accommodation. The Department also
notes that nothing in this part prohibits a
public entity from allowing current or
former military members or anyone else
with disabilities to utilize emotional support
animals if it wants to do so.

Commenters asserted the view that if an
animal’s ‘‘mere presence’ legitimately pro-
vides such benefits to an individual with a
disability and if those benefits are necessary
to provide equal opportunity given the facts
of the particular disability, then such an ani-
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mal should qualify as a ‘‘service animal.”
Commenters noted that the focus should be
on the nature of a person’s disability, the
difficulties the disability may impose and
whether the requested accommodation would
legitimately address those difficulties, not
on evaluating the animal involved. The De-
partment understands this approach has ben-
efitted many individuals under the FHAct
and analogous State law provisions, where
the presence of animals poses fewer health
and safety issues and where emotional sup-
port animals provide assistance that is
unique to residential settings. The Depart-
ment believes, however, that the presence of
such animals is not required in the context
of public accommodations, such as res-
taurants, hospitals, hotels, retail establish-
ments, and assembly areas.

Under the Department’s previous regu-
latory framework, some individuals and en-
tities assumed that the requirement that
service animals must be individually trained
to do work or perform tasks excluded all in-
dividuals with mental disabilities from hav-
ing service animals. Others assumed that
any person with a psychiatric condition
whose pet provided comfort to them was cov-
ered by the 1991 title III regulation. The De-
partment reiterates that psychiatric service
animals that are trained to do work or per-
form a task for individuals whose disability
is covered by the ADA are protected by the
Department’s present regulatory approach.
Psychiatric service animals can be trained
to perform a variety of tasks that assist in-
dividuals with disabilities to detect the
onset of psychiatric episodes and ameliorate
their effects. Tasks performed by psychiatric
service animals may include reminding indi-
viduals to take medicine, providing safety
checks or room searches for individuals with
PTSD, interrupting self-mutilation, and re-
moving disoriented individuals from dan-
gerous situations.

The difference between an emotional sup-
port animal and a psychiatric service animal
is the work or tasks that the animal per-
forms. Traditionally, service dogs worked as
guides for individuals who were blind or had
low vision. Since the original regulation was
promulgated, service animals have been
trained to assist individuals with many dif-
ferent types of disabilities.

In the final rule, the Department has re-
tained its position on the exclusion of emo-
tional support animals from the definition of
‘“‘service animal.”” The definition states that
“[t]he provision of emotional support, well-
being, comfort, or companionship * * * do[es]
not constitute work or tasks for the purposes
of this definition.” The Department notes,
however, that the exclusion of emotional
support animals from coverage in the final
rule does not mean that individuals with
psychiatric or mental disabilities cannot use
service animals that meet the regulatory
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definition. The final rule defines service ani-
mal as follows: ‘‘Service animal means any
dog that is individually trained to do work
or perform tasks for the benefit of an indi-
vidual with a disability, including a phys-
ical, sensory, psychiatric, intellectual, or
other mental disability.”” This language sim-
ply clarifies the Department’s longstanding
position.

The Department’s position is based on the
fact that the title II and title III regulations
govern a wider range of public settings than
the housing and transportation settings for
which the Department of Housing and Urban
Development (HUD) and the DOT regulations
allow emotional support animals or comfort
animals. The Department recognizes that
there are situations not governed by the
title II and title III regulations, particularly
in the context of residential settings and
transportation, where there may be a legal
obligation to permit the use of animals that
do not qualify as service animals under the
ADA, but whose presence nonetheless pro-
vides necessary emotional support to persons
with disabilities. Accordingly, other Federal
agency regulations, case law, and possibly
State or local laws governing those situa-
tions may provide appropriately for in-
creased access for animals other than service
animals as defined under the ADA. Public of-
ficials, housing providers, and others who
make decisions relating to animals in resi-
dential and transportation settings should
consult the Federal, State, and local laws
that apply in those areas (e.g., the FHAct
regulations of HUD and the ACAA) and not
rely on the ADA as a basis for reducing those
obligations.

Retain term ‘‘service animal.”’ Some com-
menters asserted that the term ‘‘assistance
animal’ is a term of art and should replace
the term ‘‘service animal’’; however, the ma-
jority of commenters preferred the term
‘“‘service animal’’ because it is more specific.
The Department has decided to retain the
term ‘‘service animal” in the final rule.
While some agencies, like HUD, use the
terms ‘‘assistance animal,” ‘‘assistive ani-
mal,” or ‘‘support animal,” these terms are
used to denote a broader category of animals
than is covered by the ADA. The Department
has decided that changing the term used in
the final rule would create confusion, par-
ticularly in view of the broader parameters
for coverage under the FHAct, cf. Preamble
to HUD’s Final Rule for Pet Ownership for
the Elderly and Persons with Disabilities, 73
FR 63834-38 (Oct. 27, 2008); HUD Handbook
No. 4350.3 Rev-1, Chapter 2, Occupancy Re-
quirements of Subsidized Multifamily Housing
Programs (June 2007), available at http:/
www.hud.gov/offices/adm/hudclips/handbooks/
hsgh/4350.3 (last visited June 24, 2010). More-
over, as discussed above, the Department’s
definition of ‘‘service animal’ in the final
rule does not affect the rights of individuals
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with disabilities who use assistance animals
in their homes under the FHAct or who use
‘“‘emotional support animals’ that are cov-
ered under the ACAA and its implementing
regulations. See 14 CFR 382.7 et seq.; see also
Department of Transportation, Guidance
Concerning Service Animals in Air Transpor-
tation, 68 FR 24874, 24877 (May 9, 2003) (dis-
cussing accommodation of service animals
and emotional support animals on aircraft).

“Video Remote Interpreting (VRI) Services”’

In the NPRM, the Department proposed
adding ‘‘Video Interpreting Services (VIS)”
to the list of auxiliary aids available to pro-
vide effective communication. In the pre-
amble to the NPRM, VIS was defined as “‘a
technology composed of a video phone, video
monitors, cameras, a high-speed Internet
connection, and an interpreter. The video
phone provides video transmission to a video
monitor that permits the individual who is
deaf or hard of hearing to view and sign to a
video interpreter (i.e., a live interpreter in
another location), who can see and sign to
the individual through a camera located on
or near the monitor, while others can com-
municate by speaking. The video monitor
can display a split screen of two live images,
with the interpreter in one image and the in-
dividual who is deaf or hard of hearing in the
other image.” 73 FR 34508, 34522 (June 17,
2008). Comments from advocacy organiza-
tions and individuals unanimously requested
that the Department use the term ‘‘video re-
mote interpreting (VRI),” instead of VIS, for
consistency with Federal Communications
Commission (FCC) regulations, FCC Public
Notice, DA-0502417 (Sept. 7, 2005), and with
common usage by consumers. The Depart-
ment has made that change throughout the
regulation to avoid confusion and to make
the regulation more consistent with existing
regulations.

Many commenters also requested that the
Department distinguish between VRI and
‘‘video relay service (VRS).” Both VRI and
VRS use a remote interpreter who is able to
see and communicate with a deaf person and
a hearing person, and all three individuals
may be connected by a video link. VRI is a
fee-based interpreting service conveyed via
videoconferencing where at least one person,
typically the interpreter, is at a separate lo-
cation. VRI can be provided as an on-demand
service or by appointment. VRI normally in-
volves a contract in advance for the inter-
preter who is usually paid by the covered en-
tity.

VRS is a telephone service that enables
persons with disabilities to use the telephone
to communicate using video connections and
is a more advanced form of relay service
than the traditional voice to text telephones
(TTY) relay systems that were recognized in
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the 1991 title III regulation. More specifi-
cally, VRS is a video relay service using in-
terpreters connected to callers by video
hook-up and is designed to provide telephone
services to persons who are deaf and use
American Sign Language that are function-
ally equivalent to those services provided to
users who are hearing. VRS is funded
through the Interstate Telecommunications
Relay Services Fund and overseen by the
FCC. See 47 CFR 64.601(a)(26). There are no
fees for callers to use the VRS interpreters
and the video connection, although there
may be relatively inexpensive initial costs to
the title III entities to purchase the
videophone or camera for on-line video con-
nection, or other equipment to connect to
the VRS service. The FCC has made clear
that VRS functions as a telephone service
and is not intended to be used for inter-
preting services where both parties are in
the same room; the latter is reserved for
VRI. The Department agrees that VRS can-
not be used as a substitute for in-person in-
terpreters or for VRI in situations that
would not, absent one party’s disability, en-
tail use of the telephone.

Many commenters strongly recommended
limiting the use of VRI to circumstances
where it will provide effective communica-
tion. Commenters from advocacy groups and
persons with disabilities expressed concern
that VRI may not always be appropriate to
provide effective communication, especially
in hospitals and emergency rooms. Examples
were provided of patients who are unable to
see the video monitor because they are semi-
conscious or unable to focus on the video
screen; other examples were given of cases
where the video monitor is out of the
sightline of the patient or the image is out of
focus; still other examples were given of pa-
tients who could not see the image because
the signal was interrupted, causing unnatu-
ral pauses in the communication, or the
image was grainy or otherwise unclear.
Many commenters requested more explicit
guidelines on the use of VRI and some rec-
ommended requirements for equipment
maintenance, high-speed, wide-bandwidth
video links using dedicated lines or wireless
systems, and training of staff using VRI, es-
pecially in hospital and health care situa-
tions. Several major organizations requested
a requirement to include the interpreter’s
face, head, arms, hands, and eyes in all
transmissions.

After consideration of the comments and
the Department’s own research and experi-
ence, the Department has determined that
VRI can be an effective method of providing
interpreting services in certain cir-
cumstances, but not in others. For example,
VRI should be effective in many situations
involving routine medical care, as well as in
the emergency room where urgent care is
important, but no in-person interpreter is
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available; however, VRI may not be effective
in situations involving surgery or other med-
ical procedures where the patient is limited
in his or her ability to see the video screen.
Similarly, VRI may not be effective in situa-
tions where there are multiple people in a
room and the information exchanged is high-
ly complex and fast paced. The Department
recognizes that in these and other situa-
tions, such as where communication is need-
ed for persons who are deaf-blind, it may be
necessary to summon an in-person inter-
preter to assist certain individuals. To en-
sure that VRI is effective in situations where
it is appropriate, the Department has estab-
lished performance standards in § 36.303(f).

SUBPART B—GENERAL REQUIREMENTS

Section 36.208(b) Direct Threat

The Department has revised the language
of §36.208(b) (formerly §36.208(c) in the 1991
title III regulation) to include consideration
of whether the provision of auxiliary aids or
services will mitigate the risk that an indi-
vidual will pose a direct threat to the health
or safety of others. Originally, the reference
to auxiliary aids or services as a mitigating
factor was part of §36.208. However, that ref-
erence was removed from the section when,
for editorial purposes, the Department re-
moved the definition of ‘‘direct threat’ from
§36.208 and placed it in §36.104. The Depart-
ment has put the reference to auxiliary aids
or services as a mitigating factor back into
§36.208(b) in order to maintain consistency
with the current regulation.

Section 36.211 Maintenance of Accessible
Features

Section 36.211 of the 1991 title III regula-
tion provides that a public accommodation
must maintain in operable working condi-
tion those features of facilities and equip-
ment that are required to be readily acces-
sible to and usable by individuals with dis-
abilities. 28 CFR 36.211. In the NPRM, the De-
partment clarified the application of this
provision and proposed one change to the
section to address the discrete situation in
which the scoping requirements provided in
the 2010 Standards reduce the number of re-
quired elements below the requirements of
the 1991 Standards. In that discrete event, a
public accommodation may reduce such ac-
cessible features in accordance with the re-
quirements in the 2010 Standards.

The Department received only four com-
ments on this proposed amendment. None of
the commenters opposed the change. In the
final rule, the Department has revised the
section to make it clear that if the 2010
Standards reduce either the technical re-
quirements or the number of required acces-
sible elements below that required by the
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1991 Standards, then the public accommoda-
tion may reduce the technical requirements
or the number of accessible elements in a
covered facility in accordance with the re-
quirements of the 2010 Standards. One com-
menter, an association of convenience stores,
urged the Department to expand the lan-
guage of the section to include restocking of
shelves as a permissible activity for isolated
or temporary interruptions in service or ac-
cess. It is the Department’s position that a
temporary interruption that blocks an acces-
sible route, such as restocking of shelves, is
already permitted by existing §36.211(b),
which clarifies that ‘‘isolated or temporary
interruptions in service or access due to
maintenance or repairs’” are permitted.
Therefore, the Department will not make
any additional changes in the language of
§36.211 other than those discussed in the pre-
ceding paragraph.

SUBPART C—SPECIFIC REQUIREMENTS

Section 36.302 Modifications in Policies,
Practices, or Procedures

Section 36.302(c) Service Animals

Section 36.302(c)(1) of the 1991 title III regu-
lation states that ‘‘[glenerally, a public ac-
commodation shall modify [its] policies,
practices, or procedures to permit the use of
service animals by an individual with a dis-
ability.” Section 36.302(c)(2) of the 1991 title
III regulation states that ‘‘[n]Jothing in this
part requires a public accommodation to su-
pervise or care for a service animal.”” The
Department has decided to retain the scope
of the 1991 title IIT regulation while clari-
fying the Department’s longstanding policies
and interpretations. Toward that end, the
final rule has been revised to include the De-
partment’s policy interpretations as outlined
in published technical assistance, Commonly
Asked Questions about Service Animals in
Places of Business (1996), available at htip:/
www.ada.gov/qasrve.htm, and ADA Guide for
Small Businesses (1999), available at http:/
www.ada.gov/smbustxt.htm, and to add that a
public accommodation may exclude a service
animal in certain circumstances where the
service animal fails to meet certain behav-
ioral standards. The Department received ex-
tensive comments in response to proposed
§36.302(c) from individuals, disability advo-
cacy groups, organizations involved in train-
ing service animals, and public accommoda-
tions. Those comments and the Depart-
ment’s response are discussed below.

Ezxclusion of service animals. The 1991 regu-
latory provision in §36.302(c) addresses rea-
sonable modification and remains unchanged
in the final rule. However, based on com-
ments received and the Department’s anal-
ysis, the Department has decided to clarify
those circumstances where otherwise eligible
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service animals may be excluded by public
accommodations.

In the NPRM, in §36.302(c)(2)(i), the De-
partment proposed that a public accommo-
dation may ask an individual with a dis-
ability to remove a service animal from the
place of public accommodation if ‘‘[t]he ani-
mal is out of control and the animal’s han-
dler does not take effective action to control
it.”” 73 FR 34508, 34553 (June 17, 2008). The De-
partment has long held that a service animal
must be under the control of the handler at
all times. Commenters overwhelmingly were
in favor of this language, but noted that
there are occasions when service animals are
provoked to disruptive or aggressive behav-
ior by agitators or troublemakers, as in the
case of a blind individual whose service dog
is taunted or pinched. While all service ani-
mals are trained to ignore and overcome
these types of incidents, misbehavior in re-
sponse to provocation is not always unrea-
sonable. In circumstances where a service
animal misbehaves or responds reasonably to
a provocation or injury, the public accom-
modation must give the handler a reasonable
opportunity to gain control of the animal.
Further, if the individual with a disability
asserts that the animal was provoked or in-
jured, or if the public accommodation other-
wise has reason to suspect that provocation
or injury has occurred, the public accommo-
dation should seek to determine the facts
and, if provocation or injury occurred, the
public accommodation should take effective
steps to prevent further provocation or in-
jury, which may include asking the
provocateur to leave the place of public ac-
commodation. This language is unchanged in
the final rule.

The NPRM also proposed language at
§36.302(c)(2)(ii) to permit a public accommo-
dation to exclude a service animal if the ani-
mal is not housebroken (i.e., trained so that,
absent illness or accident, the animal con-
trols its waste elimination) or the animal’s
presence or behavior fundamentally alters
the nature of the service the public accom-
modation provides (e.g., repeated barking
during a live performance). Several com-
menters were supportive of this NPRM lan-
guage, but cautioned against overreaction by
the public accommodation in these in-
stances. One commenter noted that animals
get sick, too, and that accidents occasionally
happen. In these circumstances, simple clean
up typically addresses the incident. Com-
menters noted that the public accommoda-
tion must be careful when it excludes a serv-
ice animal on the basis of ‘‘fundamental al-
teration,” asserting for example, that a pub-
lic accommodation should not exclude a
service animal for barking in an environ-
ment where other types of noise, such as
loud cheering or a child crying, is tolerated.
The Department maintains that the appro-
priateness of an exclusion can be assessed by
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reviewing how a public accommodation ad-
dresses comparable situations that do not in-
volve a service animal. The Department has
retained in §36.302(c)(2) of the final rule the
exception requiring animals to be house-
broken. The Department has not retained
the specific NPRM language stating that
animals can be excluded if their presence or
behavior fundamentally alters the nature of
the service provided by the public accommo-
dation, because the Department believes
that this exception is covered by the general
reasonable modification requirement con-
tained in §36.302(c)(1).

The NPRM also proposed in
§36.302(c)(2)(iii) that a service animal can be
excluded where ‘‘[t]he animal poses a direct
threat to the health or safety of others that
cannot be eliminated by reasonable modi-
fications.” 73 FR 34508, 34553 (June 17, 2008).
Commenters were universally supportive of
this provision as it makes express the discre-
tion of a public accommodation to exclude a
service animal that poses a direct threat.
Several commenters cautioned against the
overuse of this provision and suggested that
the Department provide an example of the
rule’s application. The Department has de-
cided not to include regulatory language spe-
cifically stating that a service animal can be
excluded if it poses a direct threat. The De-
partment believes that the direct threat pro-
vision in §36.208 already provides this excep-
tion to public accommodations.

Access to a public accommodation following
the proper exclusion of a service animal. The
NPRM proposed that in the event a public
accommodation properly excludes a service
animal, the public accommodation must give
the individual with a disability the oppor-
tunity to obtain the goods and services of
the public accommodation without having
the service animal on the premises. Most
commenters welcomed this provision as a
common sense approach. These commenters
noted that they do not wish to preclude indi-
viduals with disabilities from the full and
equal enjoyment of the goods and services
simply because of an isolated problem with a
service animal. The Department has elected
to retain this provision in §36.302(c)(2).

Other requirements. The NPRM also pro-
posed that the regulation include the fol-
lowing requirements: that the work or tasks
performed by the service animal must be di-
rectly related to the handler’s disability;
that a service animal must be individually
trained to do work or perform a task, be
housebroken, and be under the control of the
handler; and that a service animal must have
a harness, leash, or other tether. Most com-
menters addressed at least one of these
issues in their responses. Most agreed that
these provisions are important to clarify fur-
ther the 1991 service animal regulation. The
Department has moved the requirement that
the work or tasks performed by the service
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animal must be related directly to the indi-
vidual’s disability to the definition of ‘serv-
ice animal’ in §36.104. In addition, the De-
partment has modified the proposed lan-
guage relating to the handler’s control of the
animal with a harness, leash, or other tether
to state that ‘‘[a] service animal shall have
a harness, leash, or other tether, unless ei-
ther the handler is unable because of a dis-
ability to use a harness, leash, or other teth-
er, or the use of a harness, leash, or other
tether would interfere with the service ani-
mal’s safe, effective performance of work or
tasks, in which case the service animal must
be otherwise under the handler’s control
(e.g., voice control, signals, or other effective
means).”” The Department has retained the
requirement that the service animal must be
individually trained, as well as the require-
ment that the service animal be house-
broken.

Responsibility for supervision and care of a
service animal. The 1991 title III regulation, in
§36.302(c)(2), states that ‘‘[n]othing in this
part requires a public accommodation to su-
pervise or care for a service animal.” The
NPRM modified this language to state that
‘‘[a] public accommodation is not responsible
for caring for or supervising a service ani-
mal.” 73 FR 34508, 34553 (June 17, 2008). Most
commenters did not address this particular
provision. The Department notes that there
are occasions when a person with a disability
is confined to bed in a hospital for a period
of time. In such an instance, the individual
may not be able to walk or feed the service
animal. In such cases, if the individual has a
family member, friend, or other person will-
ing to take on these responsibilities in the
place of the individual with a disability, the
individual’s obligation to be responsible for
the care and supervision of the service ani-
mal would be satisfied. The language of this
section is retained, with minor modifica-
tions, in §36.302(c)(b) of the final rule.

Inquiries about service animals. The NPRM
proposed language at §36.302(c)(6) setting
forth parameters about how a public accom-
modation may determine whether an animal
qualifies as a service animal. The proposed
section stated that a public accommodation
may ask if the animal is required because of
a disability and what task or work the ani-
mal has been trained to do but may not re-
quire proof of service animal certification or
licensing. Such inquiries are limited to elic-
iting the information necessary to make a
decision without requiring disclosure of con-
fidential disability-related information that
a public accommodation does not need.

This language is consistent with the policy
guidance outlined in two Department publi-
cations, Commonly Asked Questions about
Service Animals in Places of Business (1996),
available at http:/www.ada.gov/qasrve.hitm,
and ADA Guide for Small Businesses (1999),
available at http:/www.ada.gov/smbustrt.him.
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Although some commenters contended
that the NPRM service animal provisions
leave unaddressed the issue of how a public
accommodation can distinguish between a
psychiatric service animal, which is covered
under the final rule, and a comfort animal,
which is not, other commenters noted that
the Department’s published guidance has
helped public accommodations to distinguish
between service animals and pets on the
basis of an individual’s response to these
questions. Accordingly, the Department has
retained the NPRM language incorporating
its guidance concerning the permissible
questions into the final rule.

Some commenters suggested that a title
III entity be allowed to require current docu-
mentation, no more than one year old, on
letterhead from a mental health professional
stating the following: (1) That the individual
seeking to use the animal has a mental
health-related disability; (2) that having the
animal accompany the individual is nec-
essary to the individual’s mental health or
treatment or to assist the person otherwise;
and (3) that the person providing the assess-
ment of the individual is a licensed mental
health professional and the individual seek-
ing to use the animal is under that individ-
ual’s professional care. These commenters
asserted that this will prevent abuse and en-
sure that individuals with legitimate needs
for psychiatric service animals may use
them. The Department believes that this
proposal would treat persons with psy-
chiatric, intellectual, and other mental dis-
abilities less favorably than persons with
physical or sensory disabilities. The proposal
would also require persons with disabilities
to obtain medical documentation and carry
it with them any time they seek to engage in
ordinary activities of daily life in their com-
munities—something individuals without
disabilities have not been required to do. Ac-
cordingly, the Department has concluded
that a documentation requirement of this
kind would be unnecessary, burdensome, and
contrary to the spirit, intent, and mandates
of the ADA.

Service animal access to areas of a public ac-
commodation. The NPRM proposed at
§36.302(c)(7) that an individual with a dis-
ability who uses a service animal has the
same right of access to areas of a public ac-
commodation as members of the public, pro-
gram participants, and invitees. Commenters
indicated that allowing individuals with dis-
abilities to go with their service animals
into the same areas as members of the pub-
lic, program participants, clients, customers,
patrons, or invitees is accepted practice by
most places of public accommodation. The
Department has included a slightly modified
version of this provision in §36.302(c)(7) of
the final rule.

The Department notes that under the final
rule, a healthcare facility must also permit a
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person with a disability to be accompanied
by a service animal in all areas of the facil-
ity in which that person would otherwise be
allowed. There are some exceptions, how-
ever. The Department follows the guidance
of the Centers for Disease Control and Pre-
vention (CDC) on the use of service animals
in a hospital setting. Zoonotic diseases can
be transmitted to humans through bites,
scratches, direct contact, arthropod vectors,
or aerosols.

Consistent with CDC guidance, it is gen-
erally appropriate to exclude a service ani-
mal from limited-access areas that employ
general infection-control measures, such as
operating rooms and burn units. See Centers
for Disease Control and Prevention, Guide-
lines for Environmental Infection Control in
Health-Care Facilities: Recommendations of
CDC and the Healthcare Infection Control Prac-
tices Advisory Committee (June 2003), available
at hitp://www.cde.gov/hicpac/pdf/guidelines/
eic_in HCF 03.pdf (last visited June 24,
2010). A service animal may accompany its
handler to such areas as admissions and dis-
charge offices, the emergency room, inpa-
tient and outpatient rooms, examining and
diagnostic rooms, clinics, rehabilitation
therapy areas, the cafeteria and vending
areas, the pharmacy, restrooms, and all
other areas of the facility where healthcare
personnel, patients, and visitors are per-
mitted without taking added precautions.

Prohibition against surcharges for use of a
service animal. In the NPRM, the Department
proposed to incorporate the previously men-
tioned policy guidance, which prohibits the
assessment of a surcharge for the use of a
service animal, into proposed §36.302(c)(8).
Several commenters agreed that this provi-
sion makes clear the obligation of a place of
public accommodation to admit an indi-
vidual with a service animal without sur-
charges, and that any additional costs im-
posed should be factored into the overall cost
of doing business and passed on as a charge
to all participants, rather than an individ-
ualized surcharge to the service animal user.
Commenters also noted that service animal
users cannot be required to comply with
other requirements that are not generally
applicable to other persons. If a public ac-
commodation normally charges individuals
for the damage they cause, an individual
with a disability may be charged for damage
caused by his or her service animals. The De-
partment has retained this language, with
minor modifications, in the final rule at
§36.302(c)(8).

Training requirement. Certain commenters
recommended the adoption of formal train-
ing requirements for service animals. The
Department has rejected this approach and
will not impose any type of formal training
requirements or certification process, but
will continue to require that service animals
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be individually trained to do work or per-
form tasks for the benefit of an individual
with a disability. While some groups have
urged the Department to modify this posi-
tion, the Department has determined that
such a modification would not serve the full
array of individuals with disabilities who use
service animals, since individuals with dis-
abilities may be capable of training, and
some have trained, their service animal to
perform tasks or do work to accommodate
their disability. A training and certification
requirement would increase the expense of
acquiring a service animal and might limit
access to service animals for individuals
with limited financial resources.

Some commenters proposed specific behav-
ior or training standards for service animals,
arguing that without such standards, the
public has no way to differentiate between
untrained pets and service animals. Many of
the suggested behavior or training standards
were lengthy and detailed. The Department
believes that this rule addresses service ani-
mal behavior sufficiently by including provi-
sions that address the obligations of the
service animal user and the circumstances
under which a service animal may be ex-
cluded, such as the requirements that an ani-
mal be housebroken and under the control of
its handler.

Miniature horses. The Department has been
persuaded by commenters and the available
research to include a provision that would
require public accommodations to make rea-
sonable modifications to policies, practices,
or procedures to permit the use of a minia-
ture horse by a person with a disability if
the miniature horse has been individually
trained to do work or perform tasks for the
benefit of the individual with a disability.
The traditional service animal is a dog,
which has a long history of guiding individ-
uals who are blind or have low vision, and
over time dogs have been trained to perform
an even wider variety of services for individ-
uals with all types of disabilities. However,
an organization that developed a program to
train miniature horses, modeled on the pro-
gram used for guide dogs, began training
miniature horses in 1991.

Although commenters generally supported
the species limitations proposed in the
NPRM, some were opposed to the exclusion
of miniature horses from the definition of a
service animal. These commenters noted
that these animals have been providing as-
sistance to persons with disabilities for
many years. Miniature horses were sug-
gested by some commenters as viable alter-
natives to dogs for individuals with allergies,
or for those whose religious beliefs preclude
the use of dogs. Another consideration men-
tioned in favor of the use of miniature horses
is the longer life span and strength of minia-
ture horses in comparison to dogs. Specifi-
cally, miniature horses can provide service
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for more than 25 years while dogs can pro-
vide service for approximately seven years,
and, because of their strength, miniature
horses can provide services that dogs cannot
provide. Accordingly, use of miniature
horses reduces the cost involved to retire, re-
place, and train replacement service ani-
mals.

The miniature horse is not one specific
breed, but may be one of several breeds, with
distinct characteristics that produce ani-
mals suited to service animal work. These
animals generally range in height from 24
inches to 34 inches measured to the withers,
or shoulders, and generally weigh between 70
and 100 pounds. These characteristics are
similar to those of large breed dogs, such as
Labrador Retrievers, Great Danes, and Mas-
tiffs. Similar to dogs, miniature horses can
be trained through behavioral reinforcement
to be ‘“‘housebroken.’”” Most miniature service
horse handlers and organizations recommend
that when the animals are not doing work or
performing tasks, the miniature horses
should be kept outside in a designated area
instead of indoors in a house.

According to information provided by an
organization that trains service horses, these
miniature horses are trained to provide a
wide array of services to their handlers, pri-
marily guiding individuals who are blind or
have low vision, pulling wheelchairs, pro-
viding stability and balance for individuals
with disabilities that impair the ability to
walk, and supplying leverage that enables a
person with a mobility disability to get up
after a fall. According to the commenter,
miniature horses are particularly effective
for large stature individuals. The animal can
be trained to stand (and in some cases, lie
down) at the handler’s feet in venues where
space is at a premium, such as assembly
areas or inside some vehicles that provide
public transportation. Some individuals with
disabilities have traveled by train and have
flown commercially with their miniature
horses.

The miniature horse is not included in the
definition of service animal, which is limited
to dogs. However, the Department has added
a specific provision at §36.302(c)(9) of the
final rule covering miniature horses. Under
this provision, public accommodations must
make reasonable modifications in policies,
practices, or procedures to permit the use of
a miniature horse by an individual with a
disability if the miniature horse has been in-
dividually trained to do work or perform
tasks for the benefit of the individual with a
disability. The public accommodation may
take into account a series of assessment fac-
tors in determining whether to allow a mini-
ature horse into a specific facility. These in-
clude the type, size, and weight of the minia-
ture horse, whether the handler has suffi-
cient control of the miniature horse, wheth-
er the miniature horse is housebroken, and
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whether the miniature horse’s presence in a
specific facility compromises legitimate
safety requirements that are necessary for
safe operation. In addition, paragraphs
(¢)(3)B-(8) of this section, which are applica-
ble to dogs, also apply to miniature horses.

Ponies and full-size horses are not covered
by §36.302(c)(9). Also, because miniature
horses can vary in size and can be larger and
less flexible than dogs, covered entities may
exclude this type of service animal if the
presence of the miniature horse, because of
its larger size and lower level of flexibility,
results in a fundamental alteration to the
nature of the services provided.

Section 36.302(e) Hotel Reservations

Section 36.302 of the 1991 title III regula-
tion requires public accommodations to
make reasonable modifications in policies,
practices, or procedures when such modifica-
tions are necessary to afford access to any
goods, services, facilities, privileges, advan-
tages, or accommodations, unless the entity
can demonstrate that making such modifica-
tions would fundamentally alter the nature
of such goods, services, facilities, privileges,
advantages, or accommodations. Hotels,
timeshare resorts, and other places of lodg-
ing are subject to this requirement and must
make reasonable modifications to reserva-
tions policies, practices, or procedures when
necessary to ensure that individuals with
disabilities are able to reserve accessible
hotel rooms with the same efficiency, imme-
diacy, and convenience as those who do not
need accessible guest rooms.

Each year the Department receives many
complaints concerning failed reservations.
Most of these complaints involve individuals
who have reserved an accessible hotel room
only to discover upon arrival that the room
they reserved is either not available or not
accessible. Although problems with reserva-
tions services were not addressed in the
ANPRM, commenters independently noted
an ongoing problem with hotel reservations
and urged the Department to provide regu-
latory guidance. In response, the Depart-
ment proposed specific language in the
NPRM to address hotel reservations. In addi-
tion, the Department posed several questions
regarding the current practices of hotels and
other reservations services including ques-
tions about room guarantees and the holding
and release of accessible rooms. The Depart-
ment also questioned whether public accom-
modations that provide reservations services
for a place or places of lodging but do not
own, lease (or lease to), or operate a place of
lodging—referred to in this discussion as
‘‘third-party reservations services’—should
also be subject to the NPRM’s proposals con-
cerning hotel reservations.

Although reservations issues were dis-
cussed primarily in the context of tradi-
tional hotels, the new rule modifies the defi-
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nition of ‘“‘places of lodging’ to clarify the
scope of the rule’s coverage of rental accom-
modations in timeshare properties, condo-
minium hotels, and mixed-use and corporate
hotel facilities that operate as places of pub-
lic accommodation (as that term is now de-
fined in §36.104), and the Department re-
ceived detailed comments, discussed below,
regarding the application of reservations re-
quirements to this category of rental accom-
modations.

General rule on reservations. Section
36.302(e)(1) of the NPRM required a public ac-
commodation that owns, leases (or leases
to), or operates a place of lodging to:

Modify its policies, practices, or proce-
dures to ensure that individuals with disabil-
ities can make reservations, including res-
ervations made by telephone, in-person, or
through a third party, for accessible guest
rooms during the same hours and in the
same manner as individuals who do not need
accessible rooms.

73 FR 34508, 34553 (June 17, 2008).

Most individual commenters and organiza-
tions that represent individuals with disabil-
ities strongly supported the requirement
that individuals with disabilities should be
able to make reservations for accessible
guest rooms during the same hours and in
the same manner as individuals who do not
need accessible rooms. In many cases indi-
viduals with disabilities expressed frustra-
tion because, while they are aware of im-
provements in architectural access brought
about as a result of the ADA, they are unable
to take advantage of these improvements be-
cause of shortcomings in current hotel res-
ervations systems. A number of these com-
menters pointed out that it can be difficult
or impossible to obtain information about
accessible rooms and hotel features and that
even when information is provided it often is
found to be incorrect upon arrival. They also
noted difficulty reserving accessible rooms
and the inability to guarantee or otherwise
ensure that the appropriate accessible room
is available when the guest arrives. The abil-
ity to obtain information about accessible
guest rooms, to make reservations for acces-
sible guest rooms in the same manner as
other guests, and to be assured of an acces-
sible room upon arrival was of critical im-
portance to these commenters.

Other commenters, primarily hotels, resort
developers, travel agencies, and organiza-
tions commenting on their behalf, did not
oppose the general rule on reservations, but
recommended that the language requiring
that reservations be made ‘‘in the same man-
ner’’ be changed to require that reservations
be made ‘‘in a substantially similar man-
ner.”” These commenters argued that hotel
reservations are made in many different
ways and through a variety of systems. In
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general, they argued that current reserva-
tions database systems may not contain suf-
ficient information to permit guests, travel
agents, or other third-party reservations
services to select the most appropriate room
without consulting directly with the hotel,
and that updating these systems might be
expensive and time consuming. They also
noted that in some cases, hotels do not al-
ways automatically book accessible rooms
when requested to do so. Instead, guests may
select from a menu of accessibility and other
room options when making reservations.
This information is transmitted to the ho-
tel’s reservations staff, who then contact the
individual to verify the guest’s accessibility
needs. Only when such verification occurs
will the accessible room be booked.

The Department is not persuaded that in-
dividuals who need to reserve accessible
rooms cannot be served in the same manner
as those who do not, and it appears that
there are hotels of all types and sizes that al-
ready meet this requirement. Further, the
Department has been able to accomplish this
goal in settlement agreements resolving
complaints about this issue. As stated in the
preamble to the NPRM, basic nondiscrimina-
tion principles mandate that individuals
with disabilities should be able to reserve
hotel rooms with the same efficiency, imme-
diacy, and convenience as those who do not
need accessible guest rooms. The regulation
does not require reservations services to cre-
ate new methods for reserving hotel rooms
or available timeshare units; instead, cov-
ered entities must make the modifications
needed to ensure that individuals who need
accessible rooms are able to reserve them in
the same manner as other guests. If, for ex-
ample, hotel reservations are not final until
all hotel guests have been contacted by the
hotel to discuss the guest’s needs, a hotel
may follow the same process when reserving
accessible rooms. Therefore, the Department
declines to change this language, which has
been moved to §36.302(e)(1)(i). However, in re-
sponse to the commenters who recommended
a transition period that would allow reserva-
tions services time to modify existing res-
ervations systems to meet the requirements
of this rule, §36.302(e)(3) now provides a 18-
month transition period before the require-
ments of §36.302(e)(1) will be enforced.

Hotels and organizations commenting on
their behalf also requested that the language
be changed to eliminate any liability for res-
ervations made through third parties, argu-
ing that they are unable to control the ac-
tions of unrelated parties. The rule, both as
proposed and as adopted, requires covered
public accommodations to ensure that res-
ervations made on their behalf by third par-
ties are made in a manner that results in
parity between those who need accessible
rooms and those who do not.
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Hotels and other places of lodging that use
third-party reservations services must make
reasonable efforts to make accessible rooms
available through at least some of these
services and must provide these third-party
services with information concerning the ac-
cessible features of the hotel and the acces-
sible rooms. To the extent a hotel or other
place of lodging makes available such rooms
and information to a third-party reservation
provider, but the third party fails to provide
the information or rooms to people with dis-
abilities in accordance with this section, the
hotel or other place of lodging will not be re-
sponsible.

Identification of accessible features in hotels
and guest rooms. NPRM §36.302(e)(2) required
public accommodations that provide hotel
reservations services to identify and describe
the accessible features in the hotels and
guest rooms offered through that service.
This requirement is essential to ensure that
individuals with disabilities receive the in-
formation they need to benefit from the
services offered by the place of lodging. As a
practical matter, a public accommodation’s
designation of a guest room as ‘‘accessible’
will not ensure necessarily that the room
complies with all of the 1991 Standards. In
older facilities subject to barrier removal re-
quirements, strict compliance with the 1991
Standards is not required. Instead, public ac-
commodations must remove barriers to the
extent that it is readily achievable to do so.

Further, hotel rooms that are in full com-
pliance with current standards may differ,
and individuals with disabilities must be
able to ascertain which features—in new and
existing facilities—are included in the ho-
tel’s accessible guest rooms. For example,
under certain circumstances, an accessible
hotel bathroom may meet accessibility re-
quirements with either a bathtub or a roll-in
shower. The presence or absence of par-
ticular accessible features such as these may
be the difference between a room that is usa-
ble by a particular person with a disability
and one that is not.

Individuals with disabilities strongly sup-
ported this requirement. In addition to the
importance of information about specific ac-
cess features, several commenters pointed
out the importance of knowing the size and
number of beds in a room. Many individuals
with disabilities travel with family mem-
bers, personal care assistants, or other com-
panions and require rooms with at least two
beds. Although most hotels provide this in-
formation when generally categorizing the
type or class of room (e.g., deluxe suite with
king bed), as described below, all hotels
should consider the size and number of beds
to be part of the basic information they are
required to provide.

Comments made on behalf of reservations
services expressed concern that unless the
word ‘‘hotels’” is stricken from the text,
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§36.302(e)(2) of the NPRM essentially would
require reservations systems to include a full
accessibility report on each hotel or resort
property in its system. Along these lines,
commenters also suggested that the Depart-
ment identify the specific accessible features
of hotel rooms that must be described in the
reservations system. For example, com-
menters suggested limiting features that
must be included to bathroom type (tub or
roll-in shower) and communications fea-
tures.

The Department recognizes that a reserva-
tions system is not intended to be an accessi-
bility survey. However, specific information
concerning accessibility features is essential
to travelers with disabilities. Because of the
wide variations in the level of accessibility
that travelers will encounter, the Depart-
ment cannot specify what information must
be included in every instance. For hotels
that were built in compliance with the 1991
Standards, it may be sufficient to specify
that the hotel is accessible and, for each ac-
cessible room, to describe the general type of
room (e.g., deluxe executive suite), the size
and number of beds (e.g., two queen beds),
the type of accessible bathing facility (e.g.,
roll-in shower), and communications fea-
tures available in the room (e.g., alarms and
visual notification devices). Based on that
information, many individuals with disabil-
ities will be comfortable making reserva-
tions.

For older hotels with limited accessibility
features, information about the hotel should
include, at a minimum, information about
accessible entrances to the hotel, the path of
travel to guest check-in and other essential
services, and the accessible route to the ac-
cessible room or rooms. In addition to the
room information described above, these ho-
tels should provide information about impor-
tant features that do not comply with the
1991 Standards. For example, if the door to
the ‘‘accessible’” room or bathroom is nar-
rower than required, this information should
be included (e.g., door to guest room meas-
ures 30 inches clear). This width may not
meet current standards but may be adequate
for some wheelchair users who use narrower
chairs. In many cases, older hotels provide
services through alternatives to barrier re-
moval, for example, by providing check-in or
concierge services at a different, accessible
location. Reservations services for these en-
tities should include this information and
provide a way for guests to contact the ap-
propriate hotel employee for additional in-
formation. To recognize that the informa-
tion and level of detail needed will vary
based on the nature and age of the facility,
§36.302(e)(2) has been moved to
§36.302(e)(1)(ii) in the final rule and modified
to require reservations services to:

Identify and describe accessible features in
the hotels and guest rooms offered through
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its reservations service in enough detail to
reasonably permit individuals with disabilities
to assess independently whether a given hotel or
guest room meets his or her accessibility needs.
[Emphasis added]

As commenters representing hotels have
described, once reservations are made, some
hotels may wish to contact the guest to offer
additional information and services. Or,
many individuals with disabilities may wish
to contact the hotel or reservations service
for more detailed information. At that point,
trained staff (including staff located on-site
at the hotel and staff located off-site at a
reservations center) should be available to
provide additional information such as the
specific layout of the room and bathroom,
shower design, grab-bar locations, and other
amenities available (e.g., bathtub bench).

In the NPRM, the Department sought guid-
ance concerning whether this requirement
should be applied to third-party reservations
services. Comments made by or on behalf of
hotels, resort managers, and other members
of the lodging and resort industry pointed
out that, in most cases, these third parties
do not have direct access to this information
and must obtain it from the hotel or other
place of lodging. Because third-party res-
ervations services must rely on the place of
lodging to provide the requisite information
and to ensure that it is accurate and timely,
the Department has declined to extend this
requirement directly to third-party reserva-
tions services.

Hold and release of accessible guest rooms.
The Department has addressed the hold and
release of accessible guest rooms in settle-
ment agreements and recognizes that cur-
rent practices vary widely. The Department
is concerned about current practices by
which accessible guest rooms are released to
the general public even though the hotel is
not sold out. In such instances, individuals
with disabilities may be denied an equal op-
portunity to benefit from the services of-
fered by the public accommodation, i.e., a
hotel guest room. In the NPRM, the Depart-
ment requested information concerning the
current practices of hotels and third-party
reservations services with respect to (1) hold-
ing accessible rooms for individuals with dis-
abilities and (2) releasing accessible rooms to
individuals without disabilities.

Individuals with disabilities and organiza-
tions commenting on their behalf strongly
supported requiring accessible rooms to be
held back for rental by individuals with dis-
abilities. In some cases commenters sup-
ported holding back all accessible rooms
until all non-accessible rooms were rented.
Others supported holding back accessible
rooms in each category of rooms until all
other rooms of that type were reserved. This
latter position was also supported in com-
ments received on behalf of the lodging in-
dustry; commenters also noted that this is
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the current practice of many hotels. In gen-
eral, holding accessible rooms until re-
quested by an individual who needs a room
with accessible features or until it is the
only available room of its type was viewed
widely as a sensible approach to allocating
scarce accessible rooms without imposing
unnecessary costs on hotels.

The Department agrees with this latter ap-
proach and has added §36.302(e)(1)(iii), which
requires covered entities to hold accessible
rooms for use by individuals with disabilities
until all other guest rooms of that type have
been rented and the accessible room re-
quested is the only remaining room of that
type. For example, if there are 25 rooms of a
given type and two of these rooms are acces-
sible, the reservations service is required to
rent all 23 non-accessible rooms before it is
permitted to rent these two accessible rooms
to individuals without disabilities. If a one-
of-a-kind room is accessible, that room is
available to the first party to request it. The
Department believes that this is the fairest
approach available since it reserves acces-
sible rooms for individuals who require them
until all non-accessible rooms of that type
have been reserved, and then provides equal
access to any remaining rooms. It is also fair
to hotels because it does not require them to
forego renting a room that actually has been
requested in favor of the possibility that an
individual with a disability may want to re-
serve it at a later date.

Requirement to block accessible guest room
reservations. NPRM §36.302(e)(3) required a
public accommodation that owns, leases (or
leases to), or operates a place of lodging to
guarantee accessible guest rooms that are
reserved through a reservations service to
the same extent that it guarantees rooms
that are not accessible. In the NPRM, the
Department sought comment on the current
practices of hotels and third party reserva-
tions services with respect to ‘‘guaranteed”
hotel reservations and on the impact of re-
quiring a public accommodation to guar-
antee accessible rooms to the extent it guar-
antees other rooms.

Comments received by the Department by
and on behalf of both individuals with dis-
abilities and public accommodations that
provide reservations services made clear
that, in many cases, when speaking of room
guarantees, parties who are not familiar
with hotel terminology actually mean to
refer to policies for blocking and holding
specific hotel rooms. Several commenters ex-
plained that, in most cases, when an indi-
vidual makes ‘‘reservations,”” hotels do not
reserve specific rooms; rather the individual
is reserving a room with certain features at
a given price. When the hotel guest arrives,
he or she is provided with a room that has
those features.

In most cases, this does not pose a problem
because there are many available rooms of a
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given type. However, in comparison, acces-
sible rooms are much more limited in avail-
ability and there may be only one room in a
given hotel that meets a guest’s needs. As
described in the discussion on the identifica-
tion of accessible features in hotels and
guest rooms, the presence or absence of par-
ticular accessible features may be the dif-
ference between a room that is usable by a
particular person with a disability and one
that is not.

For that reason, the Department has added
§36.302(e)(1)(iv) to the final rule. Section
36.302(e)(1)(iv) requires covered entities to re-
serve, upon request, accessible guest rooms
or specific types of guest rooms and ensure
that the guest rooms requested are blocked
and removed from all reservations systems
(to eliminate double-booking, which is a
common problem that arises when rooms are
made available to be reserved through more
than one reservations service). Of course, if a
public accommodation typically requires a
payment or deposit from its patrons in order
to reserve a room, it may require the same
payment or deposit from individuals with
disabilities before it reserves an accessible
room and removes it from all its reserva-
tions systems. These requirements should al-
leviate the widely-reported problem of arriv-
ing at a hotel only to discover that, although
an accessible room was reserved, the room
available is not accessible or does not have
the specific accessible features needed. Many
hotels already have a similar process in
place for other guest rooms that are unique
or one-of-a-kind, such as ‘Presidential”
suites. The Department has declined to ex-
tend this requirement directly to third-party
reservations services. Comments the Depart-
ment received in response to the NPRM indi-
cate that most of the actions required to im-
plement these requirements primarily are
within the control of the entities that own
the place of lodging or that manage it on be-
half of its owners.

Guarantees of reservations for accessible guest
rooms. The Department recognizes that not
all reservations are guaranteed, and the rule
does not impose an affirmative duty to guar-
antee reservations. When a public accommo-
dation does guarantee hotel or other room
reservations, it must provide the same guar-
antee for accessible guest rooms as it makes
for other rooms, except that it must apply
that guarantee to the specific room reserved
and blocked, even if in other situations, its
guarantee policy only guarantees that a
room of a specific type will be available at
the guaranteed price. Without this reason-
able modification to its guarantee policy,
any guarantee for accessible rooms would be
meaningless. If, for example, a hotel makes
reservations for an accessible ‘‘Executive
Suite’” but, upon arrival, offers its guest an
inaccessible Executive Suite that the guest
is unable to enter, it would be meaningless
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to consider the hotel’s guarantee fulfilled. As
with the requirements for identifying, hold-
ing, and blocking accessible rooms, the De-
partment has declined to extend this require-
ment directly to third-party reservations
services because the fulfillment of guaran-
tees largely is beyond their power to control.

Application to rental units in timeshare, vaca-
tion communities, and condo-hotels. Because
the Department has revised the definition of
‘“Places of Lodging” in the final rule, the
reservations requirements now apply to
guest rooms and other rental units in
timeshares, vacation communities, and
condo-hotels where some or all of the units
are owned and controlled by individual own-
ers and rented out some portion of time to
the public, as compared to traditional hotels
and motels that are owned, controlled, and
rented to the public by one entity. If a res-
ervations service owns and controls one or
more of the guest rooms or other units in the
rental property (e.g., a developer who retains
and rents out unsold inventory), it is subject
to the requirements set forth in §36.302(e).

Several commenters expressed concern
about any rule that would require accessible
units that are owned individually to be re-
moved from the rental pool and rented last.
Commenters pointed out that this would be
a disadvantage to the owners of accessible
units because they would be rented last, if at
all. Further, certain vacation property man-
agers consider holding specific units back to
be a violation of their ethical responsibility
to present all properties they manage at an
equal advantage. To address these concerns,
the Department has added §36.302(e)(2),
which exempts reservations for individual
guest rooms and other units that are not
owned or substantially controlled by the en-
tity that owns, leases, or operates the over-
all facility from the requirement that acces-
sible guest rooms be held back from rental
until all other guest rooms of that type have
been rented. Section 36.302(e)(2) also exempts
such rooms from requirements for blocking
and guaranteeing reserved rooms. In resort
developments with mixed ownership struc-
tures, such as a resort where some units are
operated as hotel rooms and others are
owned and controlled individually, a reserva-
tions service operated by the owner of the
hotel portion may apply the exemption only
to the rooms that are not owned or substan-
tially controlled by the entity that owns,
manages, or otherwise controls the overall
facility.

Other reservations-related comments made
on behalf of these entities reflected concerns
similar to the general concerns expressed
with respect to traditional hotel properties.
For example, commenters noted that be-
cause of the unique nature of the timeshare
industry, additional flexibility is needed
when making reservations for accessible
units. One commenter explained that res-
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ervations are sometimes made through un-
usual entities such as exchange companies,
which are not public accommodations and
which operate to trade ownership interests
of millions of individual owners. The com-
menter expressed concern that developers or
resort owners would be held responsible for
the actions of these exchange entities. If, as
described, the choice to list a unit with an
exchange company is made by the individual
owner of the property and the exchange com-
pany does not operate on behalf of the res-
ervations service, the reservations service is
not liable for the exchange company’s ac-
tions.

As with hotels, the Department believes
that within the 18-month transition period
these reservations services should be able to
modify their systems to ensure that poten-
tial guests with disabilities who need acces-
sible rooms can make reservations during
the same hours and in the same manner as
those who do not need accessible rooms.

Section 36.302(f) Ticketing

The 1991 title III regulation did not contain
specific regulatory language on ticketing.
The ticketing policies and practices of public
accommodations, however, are subject to
title II’s nondiscrimination provisions.
Through the investigation of complaints, en-
forcement actions, and public comments re-
lated to ticketing, the Department became
aware that some venue operators, ticket sell-
ers, and distributors were violating title IIT’s
nondiscrimination mandate by not providing
individuals with disabilities the same oppor-
tunities to purchase tickets for accessible
seating as provided to spectators purchasing
conventional seats. In the NPRM, the De-
partment proposed §36.302(f) to provide ex-
plicit direction and guidance on discrimina-
tory practices for entities involved in the
sale or distribution of tickets.

The Department received comments from
advocacy groups, assembly area trade asso-
ciations, public accommodations, and indi-
viduals. Many commenters supported the ad-
dition of regulatory language pertaining to
ticketing and urged the Department to re-
tain it in the final rule. Several commenters,
however, questioned why there were incon-
sistencies between the title II and title IIT
provisions and suggested that the same lan-
guage be used for both titles. The Depart-
ment has decided to retain ticketing regu-
latory language and to ensure consistency
between the ticketing provisions in title II
and title III.

Because many in the ticketing industry
view season tickets and other multi-event
packages differently from individual tickets,
the Department bifurcated some season tick-
et provisions from those concerning single-
event tickets in the NPRM. This structure,
however, resulted in some provisions being
repeated for both types of tickets but not for
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others even though they were intended to
apply to both types of tickets. The result
was that it was not entirely clear that some
of the provisions that were not repeated also
were intended to apply to season tickets.
The Department is addressing the issues
raised by these commenters using a different
approach. For the purposes of this section, a
single event refers to an individual perform-
ance for which tickets may be purchased. In
contrast, a series of events includes, but is not
limited to, subscription events, event pack-
ages, season tickets, or any other tickets
that may be purchased for multiple events of
the same type over the course of a specified
period of time whose ownership right reverts
to the public accommodation at the end of
each season or time period. Series-of-events
tickets that give their holders an enhanced
ability to purchase such tickets from the
public accommodation in seasons or periods
of time that follow, such as a right of first
refusal or higher ranking on waiting lists for
more desirable seats, are subject to the pro-
visions in this section. In addition, the final
rule merges together some NPRM para-
graphs that dealt with related topics and has
reordered and renamed some of the para-
graphs that were in the NPRM.

Ticket sales. In the NPRM, the Department
proposed, in §36.302(f)(1), a general rule that
a public accommodation shall modify its
policies, practices, or procedures to ensure
that individuals with disabilities can pur-
chase tickets for accessible seating for an
event or series of events in the same way as
others (i.e., during the same hours and
through the same distribution methods as
other seating is sold). ‘‘Accessible seating”’ is
defined in §36.302(f)(1)(i) of the final rule to
mean ‘‘wheelchair spaces and companion
seats that comply with sections 221 and 802
of the 2010 Standards along with any other
seats required to be offered for sale to the in-
dividual with a disability pursuant to para-
graph (4) of this section.” The defined term
does not include designated aisle seats. A
‘“‘wheelchair space’ refers to a space for a
single wheelchair and its occupant.

The NPRM proposed requiring that acces-
sible seats be sold through the ‘‘same meth-
ods of distribution” as non-accessible seats.
73 FR 34508, 34554 (June 17, 2008). Comments
from venue managers and others in the busi-
ness community, in general, noted that mul-
tiple parties are involved in ticketing, and
because accessible seats may not be allotted
to all parties involved at each stage, such
parties should be protected from liability.
For example, one commenter noted that a
third-party ticket vendor, like
Ticketmaster, can only sell the tickets it re-
ceives from its client. Because §36.302(f)(1) of
the final rule requires venue operators to
make available accessible seating through
the same methods of distribution they use
for their regular tickets, venue operators
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that provide tickets to third-party ticket
vendors are required to provide accessible
seating to the third-party ticket wvendor.
This provision will enhance third-party tick-
et vendors’ ability to acquire and sell acces-
sible seating for sale in the future. The De-
partment notes that once third-party ticket
vendors acquire accessible tickets, they are
obligated to sell them in accordance with
these rules.

The Department also has received frequent
complaints that individuals with disabilities
have not been able to purchase accessible
seating over the Internet, and instead have
had to engage in a laborious process of call-
ing a customer service line, or sending an
email to a customer service representative
and waiting for a response. Not only is such
a process burdensome, but it puts individuals
with disabilities at a disadvantage in pur-
chasing tickets for events that are popular
and may sell out in minutes. Because
§36.302(f)(b) of the final rule authorizes
venues to release accessible seating in case
of a sell-out, individuals with disabilities ef-
fectively could be cut off from buying tick-
ets unless they also have the ability to pur-
chase tickets in real time over the Internet.
The Department’s new regulatory language
is designed to address this problem.

Several commenters representing assembly
areas raised concerns about offering acces-
sible seating for sale over the Internet. They
contended that this approach would increase
the incidence of fraud since anyone easily
could purchase accessible seating over the
Internet. They also asserted that it would be
difficult technologically to provide acces-
sible seating for sale in real time over the
Internet, or that to do so would require sim-
plifying the rules concerning the purchase of
multiple additional accompanying seats.
Moreover, these commenters argued that re-
quiring an individual purchasing accessible
seating to speak with a customer service rep-
resentative would allow the venue to meet
the patron’s needs most appropriately and
ensure that wheelchair spaces are reserved
for individuals with disabilities who require
wheelchair spaces. Finally, these com-
menters argued that individuals who can
transfer effectively and conveniently from a
wheelchair to a seat with a movable armrest
seat could instead purchase designated aisle
seats.

The Department considered these concerns
carefully and has decided to continue with
the general approach proposed in the NPRM.
Although fraud is an important concern, the
Department believes that it is best combated
by other means that would not have the ef-
fect of limiting the ability of individuals
with disabilities to purchase tickets, par-
ticularly since restricting the purchase of
accessible seating over the Internet will, of
itself, not curb fraud. In addition, the De-
partment has identified permissible means
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for covered entities to reduce the incidence
of fraudulent accessible seating ticket pur-
chases in §36.302(f)(8) of the final rule.

Several commenters questioned whether
ticket Web sites themselves must be acces-
sible to individuals who are blind or have low
vision, and if so, what that requires. The De-
partment has consistently interpreted the
ADA to cover Web sites that are operated by
public accommodations and stated that such
sites must provide their services in an acces-
sible manner or provide an accessible alter-
native to the Web site that is available 24
hours a day, seven days a week. The final
rule, therefore, does not impose any new ob-
ligation in this area. The accessibility of
Web sites is discussed in more detail in the
section entitled ‘‘Other Issues.”

In §36.302(f)(2) of the NPRM, the Depart-
ment also proposed requiring public accom-
modations to make accessible seating avail-
able during all stages of tickets sales includ-
ing, but not limited to, presales, promotions,
lotteries, waitlists, and general sales. For ex-
ample, if tickets will be presold for an event
that is open only to members of a fan club,
or to holders of a particular credit card, then
tickets for accessible seating must be made
available for purchase through those means.
This requirement does not mean that any in-
dividual with a disability would be able to
purchase those seats. Rather, it means that
an individual with a disability who meets
the requirement for such a sale (e.g., who is
a member of the fan club or holds that credit
card) will be able to participate in the spe-
cial promotion and purchase accessible seat-
ing. The Department has maintained the
substantive provisions of the NPRM’s
§§36.302(f)(1) and (£)(2) but has combined
them in a single paragraph at §36.302(f)(1)(ii)
of the final rule so that all of the provisions
having to do with the manner in which tick-
ets are sold are located in a single para-
graph.

Identification of available accessible seating.
In the NPRM, the Department proposed
§36.302(f)(3), which, as modified and renum-
bered §36.302(f)(2)(iii) in the final rule, re-
quires a facility to identify available acces-
sible seating through seating maps, bro-
chures, or other methods if that information
is made available about other seats sold to
the general public. This rule requires public
accommodations to provide information
about accessible seating to the same degree
of specificity that it provides information
about general seating. For example, if a seat-
ing map displays color-coded blocks pegged
to prices for general seating, then accessible
seating must be similarly color-coded. Like-
wise, if covered entities provide detailed
maps that show exact seating and pricing for
general seating, they must provide the same
for accessible seating.

The NPRM did not specify a requirement
to identify prices for accessible seating. The
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final rule requires that if such information is
provided for general seating, it must be pro-
vided for accessible seating as well.

In the NPRM, the Department proposed in
§36.302(f)(4) that a public accommodation,
upon being asked, must inform persons with
disabilities and their companions of the loca-
tions of all unsold or otherwise available
seating. This provision is intended to pre-
vent the practice of ‘‘steering’” individuals
with disabilities to certain accessible seating
so that the facility can maximize potential
ticket sales by releasing unsold accessible
seating, especially in preferred or desirable
locations, for sale to the general public. The
Department received no significant comment
on this proposal. The Department has re-
tained this provision in the final rule but has
added it, with minor modifications, to
§36.302(f)(2) as paragraph (i).

Ticket prices. In the NPRM, the Department
proposed §36.302(f)(7) requiring that ticket
prices for accessible seating be set no higher
than the prices for other seats in that seat-
ing section for that event. The NPRM’s pro-
vision also required that accessible seating
be made available at every price range, and
if an existing facility has barriers to acces-
sible seating within a particular price range,
a proportionate amount of seating (deter-
mined by the ratio of the total number of
seats at that price level to the total number
of seats in the assembly area) must be of-
fered in an accessible location at that same
price. Under this rule, for example, if it is
not readily achievable for a 20,000-seat facil-
ity built in 1980 to place accessible seating in
the $20-price category, which is on the upper
deck, it must place a proportionate number
of seats in an accessible location for $20. If
the upper deck has 2,000 seats, then the facil-
ity must place 10 percent of its accessible
seating in an accessible location for $20 pro-
vided that it is part of a seating section
where ticket prices are equal to or more
than $20—a facility may not place the $20-ac-
cessible seating in a $10-seating section. The
Department received no significant comment
on this rule, and it has been retained, as
amended, in the final rule in §36.302(f)(3).

Purchase of multiple tickets. In the NPRM,
the Department proposed §36.302(f)(9) to ad-
dress one of the most common ticketing
complaints raised with the Department: that
individuals with disabilities are not able to
purchase more than two tickets. The Depart-
ment proposed this provision to facilitate
the ability of individuals with disabilities to
attend events with friends, companions, or
associates who may or may not have a dis-
ability by enabling individuals with disabil-
ities to purchase the maximum number of
tickets allowed per transaction to other
spectators; by requiring venues to place ac-
companying individuals in general seating as
close as possible to accessible seating (in the
event that a group must be divided because
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of the large size of the group); and by allow-
ing an individual with a disability to pur-
chase up to three additional contiguous seats
per wheelchair space if they are available at
the time of sale. Section 36.302(£)(9)(ii) of the
NPRM required that a group containing one
or more wheelchair users must be placed to-
gether, if possible, and that in the event that
the group could not be placed together, the
individuals with disabilities may not be iso-
lated from the rest of the group.

The Department asked in the NPRM
whether this rule was sufficient to effectuate
the integration of individuals with disabil-
ities. Many advocates and individuals
praised it as a welcome and much-needed
change, stating that the trade-off of being
able to sit with their family or friends was
worth reducing the number of seats available
for individuals with disabilities. Some com-
menters went one step further and suggested
that the number of additional accompanying
seats should not be restricted to three.

Although most of the substance of the pro-
posed provision on the purchase of multiple
tickets has been maintained in the final rule,
it has been renumbered as §36.302(f)(4), reor-
ganized, and supplemented. To preserve the
availability of accessible seating for other
individuals with disabilities, the Department
has not expanded the rule beyond three addi-
tional contiguous seats. Section 36.302(f)(4)(1)
of the final rule requires public accommoda-
tions to make available for purchase three
additional tickets for seats in the same row
that are contiguous with the wheelchair
space, provided that at the time of purchase
there are three such seats available. The re-
quirement that the additional seats be ‘‘con-
tiguous with the wheelchair space’ does not
mean that each of the additional seats must
be in actual contact or have a border in com-
mon with the wheelchair space; however, at
least one of the additional seats should be
immediately adjacent to the wheelchair
space. The Department recognizes that it
will often be necessary to use vacant wheel-
chair spaces to provide for contiguous seat-
ing.

The Department has added paragraphs
(4)(ii) and (4)(iii) to clarify that in situations
where there are insufficient unsold seats to
provide three additional contiguous seats per
wheelchair space or a ticket office restricts
sales of tickets to a particular event to less
than four tickets per customer, the obliga-
tion to make available three additional con-
tiguous seats per wheelchair space would be
affected. For example, if at the time of pur-
chase, there are only two additional contig-
uous seats available for purchase because the
third has been sold already, then the ticket
purchaser would be entitled to two such
seats. In this situation, the public entity
would be required to make up the difference
by offering one additional ticket for sale
that is as close as possible to the accessible
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seats. Likewise, if ticket purchases for an
event are limited to two per customer, a per-
son who uses a wheelchair who seeks to pur-
chase tickets would be entitled to purchase
only one additional contiguous seat for the
event.

The Department has also added paragraph
(4)(iv) to clarify that the requirement for
three additional contiguous seats is not in-
tended to serve as a cap if the maximum
number of tickets that may be purchased by
members of the general public exceeds the
four tickets an individual with a disability
ordinarily would be allowed to purchase (i.e.,
a wheelchair space and three additional con-
tiguous seats). If the maximum number of
tickets that may be purchased by members
of the general public exceeds four, an indi-
vidual with a disability is to be allowed to
purchase the maximum number of tickets;
however, additional tickets purchased by an
individual with a disability beyond the
wheelchair space and the three additional
contiguous seats provided in §36.302(f)(4)(i)
do not have to be contiguous with the wheel-
chair space.

The NPRM proposed at §36.302(f)(9)(ii) that
for group sales, if a group includes one or
more individuals who use a wheelchair, then
the group shall be placed in a seating area
with accessible seating so that, if possible,
the group can sit together. If it is necessary
to divide the group, it should be divided so
that the individuals in the group who use
wheelchairs are not isolated from the rest of
the members of their group. The final rule
retains the NPRM language in paragraph
D).

Hold and release of unsold accessible seating.
The Department recognizes that not all ac-
cessible seating will be sold in all assembly
areas for every event to individuals with dis-
abilities who need such seating and that pub-
lic accommodations may have opportunities
to sell such seating to the general public.
The Department proposed in the NPRM a
provision aimed at striking a balance be-
tween affording individuals with disabilities
adequate time to purchase accessible seating
and the entity’s desire to maximize ticket
sales. In the NPRM, the Department pro-
posed §36.302(f)(6), which allowed for the re-
lease of accessible seating under the fol-
lowing circumstances: (i) When all seating in
the facility has been sold, excluding luxury
boxes, club boxes, or suites; (ii) when all
seating in a designated area has been sold
and the accessible seating being released is
in the same area; or (iii) when all seating in
a designated price range has been sold and
the accessible seating being released is with-
in the same price range.

The Department’s NPRM asked ‘‘whether
additional regulatory guidance is required or
appropriate in terms of a more detailed or
set schedule for the release of tickets in con-
junction with the three approaches described
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above. For example, does the proposed regu-
lation address the variable needs of assembly
areas covered by the ADA? Is additional reg-
ulatory guidance required to eliminate dis-
criminatory policies, practices and proce-
dures related to the sale, hold, and release of
accessible seating? What considerations
should appropriately inform the determina-
tion of when unsold accessible seating can be
released to the general public?”’ 73 FR 34508,
34527 (June 17, 2008).

The Department received comments both
supporting and opposing the inclusion of a
hold-and-release provision. One side proposed
loosening the restrictions on the release of
unsold accessible seating. One commenter
from a trade association suggested that tick-
ets should be released regardless of whether
there is a sell-out, and that these tickets
should be released according to a set sched-
ule. Conversely, numerous individuals, advo-
cacy groups, and at least one public entity
urged the Department to tighten the condi-
tions under which unsold tickets for acces-
sible seating may be released. These com-
menters suggested that venues should not be
permitted to release tickets during the first
two weeks of sale, or alternatively, that they
should not be permitted to be released ear-
lier than 48 hours before a sold-out event.
Many of these commenters criticized the re-
lease of accessible seating under the second
and third prongs of §36.302(f)(6) in the NPRM
(when there is a sell-out in general seating in
a designated seating area or in a price
range), arguing that it would create situa-
tions where general seating would be avail-
able for purchase while accessible seating
would not be.

Numerous commenters—both from the in-
dustry and from advocacy groups—asked for
clarification of the term ‘‘sell-out.”” Business
groups commented that industry practice is
to declare a sell-out when there are only
‘“‘scattered singles’ available—isolated seats
that cannot be purchased as a set of adjacent
pairs. Many of those same commenters also
requested that ‘‘sell-out” be qualified with
the phrase ‘‘of all seating available for sale”’
since it is industry practice to hold back
from release tickets to be used for groups
connected with that event (e.g., the pro-
moter, home team, or sports league). They
argued that those tickets are not available
for sale and any return of these tickets to
the general inventory happens close to the
event date. Noting the practice of holding
back tickets, one advocacy group suggested
that covered entities be required to hold
back accessible seating in proportion to the
number of tickets that are held back for
later release.

The Department has concluded that it
would be inappropriate to interfere with in-
dustry practice by defining what constitutes
a ‘‘sell-out’” and that a public accommoda-
tion should continue to use its own approach
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to defining a ‘‘sell-out.” If, however, a public
accommodation declares a sell-out by ref-
erence to those seats that are available for
sale, but it holds back tickets that it reason-
ably anticipates will be released later, it
must hold back a proportional percentage of
accessible seating to be released as well.

Adopting any of the alternatives proposed
in the comments summarized above would
have upset the balance between protecting
the rights of individuals with disabilities and
meeting venues’ concerns about lost revenue
from unsold accessible seating. As a result,
the Department has retained §36.302(f)(6) re-
numbered as §36.302(f)(5) in the final rule.
The Department has, however, modified the
regulation text to specify that accessible
seating may be released only when ‘‘all non-
accessible tickets in a designated seating
area have been sold and the tickets for acces-
sible seating are being released in the same
designated area.” As stated in the NPRM,
the Department intended for this provision
to allow, for example, the release of acces-
sible seating at the orchestra level when all
other seating at the orchestra level is sold.
The Department has added this language to
the final rule at §36.302(f)(5)(B) to clarify
that venues cannot designate or redesignate
seating areas for the purpose of maximizing
the release of unsold accessible seating. So,
for example, a venue may not determine on
an ad hoc basis that a group of seats at the
orchestra level is a designated seating area
in order to release unsold accessible seating
in that area.

The Department also has maintained the
hold-and-release provisions that appeared in
the NPRM, but has added a provision to ad-
dress the release of accessible seating for se-
ries-of-events tickets on a series-of-events
basis. Many commenters asked the Depart-
ment whether unsold accessible seating may
be converted to general seating and released
to the general public on a season-ticket basis
or longer when tickets typically are sold as
a season-ticket package or other long-term
basis. Several disability rights organizations
and individual commenters argued that such
a practice should not be permitted, and, if it
were, that conditions should be imposed to
ensure that individuals with disabilities have
future access to those seats.

The Department interprets the funda-
mental principle of the ADA as a require-
ment to give individuals with disabilities
equal, not better, access to those opportuni-
ties available to the general public. Thus, for
example, a public accommodation that sells
out its facility on a season-ticket only basis
is not required to leave unsold its accessible
seating if no persons with disabilities pur-
chase those season-ticket seats. Of course,
public accommodations may choose to go be-
yond what is required by reserving accessible
seating for individuals with disabilities (or
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releasing such seats for sale to the general
public) on an individual-game basis.

If a covered entity chooses to release
unsold accessible seating for sale on a sea-
son-ticket or other long-term basis, it must
meet at least two conditions. TUnder
§36.302(£)(5)(iii) of the final rule, public ac-
commodations must leave flexibility for
game-day change-outs to accommodate tick-
et transfers on the secondary market. And
public accommodations must modify their
ticketing policies so that, in future years, in-
dividuals with disabilities will have the abil-
ity to purchase accessible seating on the
same basis as other patrons (e.g., as season
tickets). Put differently, releasing accessible
seating to the general public on a season-
ticket or other long-term basis cannot result
in that seating being lost to individuals with
disabilities in perpetuity. If, in future years,
season tickets become available and persons
with disabilities have reached the top of the
waiting list or have met any other eligibility
criteria for season ticket purchases, public
accommodations must ensure that accessible
seating will be made available to the eligible
individuals. In order to accomplish this, the
Department has added §36.302(f)(5)(iii)(A) to
require public accommodations that release
accessible season tickets to individuals who
do not have disabilities that require the fea-
tures of accessible seating to establish a
process to prevent the automatic reassign-
ment of such ticket holders to accessible
seating. For example, a public accommoda-
tion could have in place a system whereby
accessible seating that was released because
it was not purchased by individuals with dis-
abilities is not in the pool of tickets avail-
able for purchase for the following season
unless and until the conditions for ticket re-
lease have been satisfied in the following
season. Alternatively, a public accommoda-
tion might release tickets for accessible
seating only when a purchaser who does not
need its features agrees that he or she has no
guarantee of or right to the same seats in
the following season, or that if season tick-
ets are guaranteed for the following season,
the purchaser agrees that the offer to pur-
chase tickets is limited to non-accessible
seats with, to the extent practicable, com-
parable price, view, and amenities to the ac-
cessible seats such individuals held in the
prior year. The Department is aware that
this rule may require some administrative
changes but believes that this process will
not create undue financial and administra-
tive burdens. The Department believes that
this approach is balanced and beneficial. It
will allow public accommodations to sell all
of their seats and will leave open the possi-
bility, in future seasons or series of events,
that persons who need accessible seating
may have access to it.

The Department also has added
§36.302(f)(b)(iii)(B) to address how season
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tickets or series-of-events tickets that have
attached ownership rights should be handled
if the ownership right returns to the public
accommodation (e.g., when holders forfeit
their ownership right by failing to purchase
season tickets or sell their ownership right
back to a public accommodation). If the
ownership right is for accessible seating, the
public accommodation is required to adopt a
process that allows an eligible individual
with a disability who requires the features of
such seating to purchase the rights and tick-
ets for such seating.

Nothing in the regulatory text prevents a
public accommodation from establishing a
process whereby such ticket holders agree to
be voluntarily reassigned from accessible
seating to another seating area so that indi-
viduals with mobility disabilities or disabil-
ities that require the features of accessible
seating and who become newly eligible to
purchase season tickets have an opportunity
to do so. For example, a public accommoda-
tion might seek volunteers to relocate to an-
other location that is at least as good in
terms of its location, price, and amenities or
a public accommodation might use a seat
with forfeited ownership rights as an induce-
ment to get a ticket holder to give up acces-
sible seating he or she does not need.

Ticket transfer. The Department received
many comments asking whether accessible
seating has the same transfer rights as gen-
eral seats. The proposed regulation at
§36.302(f)(6) required that individuals with
disabilities must be allowed to purchase sea-
son tickets for accessible seating on the
same terms and conditions as individuals
purchasing season tickets for general seat-
ing, including the right—if it exists for other
ticket-holders—to transfer individual tickets
to friends or associates. Some commenters
pointed out that the NPRM proposed explic-
itly allowing individuals with disabilities
holding season tickets to transfer tickets
but did not address the transfer of tickets
purchased for individual events. Several
commenters representing assembly areas ar-
gued that persons with disabilities holding
tickets for an individual event should not be
allowed to sell or transfer them to third par-
ties because such ticket transfers would in-
crease the risk of fraud or would make un-
clear the obligation of the entity to accom-
modate secondary ticket transfers. They ar-
gued that individuals holding accessible
seating should either be required to transfer
their tickets to another individual with a
disability or return them to the facility for
a refund.

Although the Department is sympathetic
to concerns about administrative burden,
curtailing transfer rights for accessible seat-
ing when other ticket holders are permitted
to transfer tickets would be inconsistent
with the ADA’s guiding principle that indi-
viduals with disabilities must have rights
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equal to others. Thus, the Department has
added language in the final rule in
§36.302(f)(6) that requires that individuals
with disabilities holding accessible seating
for any event have the same transfer rights
accorded other ticket holders for that event.
Section 36.302(f)(6) also preserves the rights
of individuals with disabilities who hold
tickets to accessible seats for a series of
events to transfer individual tickets to oth-
ers, regardless of whether the transferee
needs accessible seating. This approach rec-
ognizes the common practice of individuals
splitting season tickets or other multi-event
ticket packages with friends, colleagues, or
other spectators to make the purchase of
season tickets affordable; individuals with
disabilities should not be placed in the bur-
densome position of having to find another
individual with a disability with whom to
share the package.

This provision, however, does not require
public accommodations to seat an individual
who holds a ticket to an accessible seat in
such seating if the individual does not need
the accessible features of the seat. A public
accommodation may reserve the right to
switch these individuals to different seats if
they are available, but a public accommoda-
tion is not required to remove a person with-
out a disability who is using accessible seat-
ing from that seating, even if a person who
uses a wheelchair shows up with a ticket
from the secondary market for a non-acces-
sible seat and wants accessible seating.

Secondary ticket market. Section 36.302(f)(7)
is a new provision in the final rule that re-
quires a public accommodation to modify its
policies, practices, or procedures to ensure
that an individual with a disability, who ac-
quires a ticket in the secondary ticket mar-
ket, may use that ticket under the same
terms and conditions as other ticket holders
who acquire a ticket in the secondary mar-
ket for an event or series of events. This
principle was discussed in the NPRM in con-
nection with §36.302(f)(5), pertaining to sea-
son-ticket sales. There, the Department
asked for public comment regarding a public
accommodation’s proposed obligation to ac-
commodate the transfer of accessible seating
tickets on the secondary ticket market to
those who do not need accessible seating and
vice versa.

The secondary ticket market, for the pur-
poses of this rule, broadly means any trans-
fer of tickets after the public accommoda-
tion’s initial sale of tickets to individuals or
entities. It thus encompasses a wide variety
of transactions, from ticket transfers be-
tween friends to transfers using commercial
exchange systems. Many commenters noted
that the distinction between the primary
and secondary ticket market has become
blurred as a result of agreements between
teams, leagues, and secondary market sell-
ers. These commenters noted that the sec-
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ondary market may operate independently of
the public accommodation, and parts of the
secondary market, such as ticket transfers
between friends, undoubtedly are outside the
direct jurisdiction of the public accommoda-
tion. To the extent that venues seat persons
who have purchased tickets on the secondary
market, they must similarly seat persons
with disabilities who have purchased tickets
on the secondary market. In addition, some
public accommodations may acquire ADA
obligations directly by formally entering the
secondary ticket market.

The Department’s enforcement experience
with assembly areas also has revealed that
venues regularly provide for and make last-
minute seat transfers. As long as there are
vacant wheelchair spaces, requiring venues
to provide wheelchair spaces for patrons who
acquired inaccessible seats and need wheel-
chair spaces is an example of a reasonable
modification of a policy under title III of the
ADA. Similarly, a person who has a ticket
for a wheelchair space but who does not re-
quire its accessible features could be offered
non-accessible seating if such seating is
available.

The Department’s longstanding position
that title III of the ADA requires venues to
make reasonable modifications in their poli-
cies to allow individuals with disabilities
who acquired non-accessible tickets on the
secondary ticket market to be seated in ac-
cessible seating, where such seating is va-
cant, is supported by the only Federal court
to address this issue. See Independent Living
Resources v. Oregon Arena Corp., 1 F. Supp. 2d
1159, 1171 (D. Or. 1998). The Department has
incorporated this position into the final rule
at §36.302(H)(7)(ii).

The NPRM contained two questions aimed
at gauging concern with the Department’s
consideration of secondary ticket market
sales. The first question asked whether a sec-
ondary purchaser who does not have a dis-
ability and who buys an accessible seat
should be required to move if the space is
needed for someone with a disability.

Many disability rights advocates answered
that the individual should move provided
that there is a seat of comparable or better
quality available for him and his companion.
Some venues, however, expressed concerns
about this provision, and asked how they are
to identify who should be moved and what
obligations apply if there are no seats avail-
able that are equivalent or better in quality.

The Department’s second question asked
whether there are particular concerns about
the obligation to provide accessible seating,
including a wheelchair space, to an indi-
vidual with a disability who purchases an in-
accessible seat through the secondary mar-
ket.

Industry commenters contended that this
requirement would create a ‘‘logistical
nightmare,”” with venues scrambling to
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reseat patrons in the short time between the
opening of the venues’ doors and the com-
mencement of the event. Furthermore, they
argued that they might not be able to reseat
all individuals and that even if they were
able to do so, patrons might be moved to in-
ferior seats (whether in accessible or non-ac-
cessible seating). These commenters also
were concerned that they would be sued by
patrons moved under such circumstances.
These commenters seem to have mis-
construed the rule. Covered entities are not
required to seat every person who acquires a
ticket for inaccessible seating but needs ac-
cessible seating, and are not required to
move any individual who acquires a ticket
for accessible seating but does not need it.
Covered entities that allow patrons to buy
and sell tickets on the secondary market
must make reasonable modifications to their
policies to allow persons with disabilities to
participate in secondary ticket transfers.
The Department believes that there is no
one-size-fits-all rule that will suit all assem-
bly areas. In those circumstances where a
venue has accessible seating vacant at the
time an individual with a disability who
needs accessible seating presents his ticket
for inaccessible seating at the box office, the
venue must allow the individual to exchange
his ticket for an accessible seat in a com-
parable location if such an accessible seat is
vacant. Where, however, a venue has sold all
of its accessible seating, the venue has no ob-
ligation to provide accessible seating to the
person with a disability who purchased an
inaccessible seat on the secondary market.
Venues may encourage individuals with dis-
abilities who hold tickets for inaccessible
seating to contact the box office before the
event to notify them of their need for acces-
sible seating, even though they may not re-
quire ticketholders to provide such notice.
The Department notes that public accom-
modations are permitted, though not re-
quired, to adopt policies regarding moving
patrons who do not need the features of an
accessible seat. If a public accommodation
chooses to do so, it might mitigate adminis-
trative concerns by marking tickets for ac-
cessible seating as such, and printing on the
ticket that individuals who purchase such
seats but who do not need accessible seating
are subject to being moved to other seats in
the facility if the accessible seating is re-
quired for an individual with a disability.
Such a venue might also develop and publish
a ticketing policy to provide transparency to
the general public and to put holders of tick-
ets for accessible seating who do not require
it on notice that they may be moved.
Prevention of fraud in purchase of accessible
seating. Assembly area managers and advo-
cacy groups have informed the Department
that the fraudulent purchase of accessible
seating is a pressing concern. Curbing fraud
is a goal that public accommodations and in-

Pt. 36, App. A

dividuals with disabilities share. Steps taken
to prevent fraud, however, must be balanced
carefully against the privacy rights of indi-
viduals with disabilities. Such measures also
must not impose burdensome requirements
upon, nor restrict the rights of, individuals
with disabilities.

In the NPRM, the Department struck a
balance between these competing concerns
by proposing §36.302(f)(8), which prohibited
public accommodations from asking for
proof of disability before the purchase of ac-
cessible seating but provided guidance in two
paragraphs on appropriate measures for
curbing fraud. Paragraph (i) proposed allow-
ing a public accommodation to ask individ-
uals purchasing single-event tickets for ac-
cessible seating whether they are wheelchair
users. Paragraph (ii) proposed allowing a
public accommodation to require individuals
purchasing accessible seating for season
tickets or other multi-event ticket packages
to attest in writing that the accessible seat-
ing is for a wheelchair user. Additionally,
the NPRM proposed to permit venues, when
they have good cause to believe that an indi-
vidual has fraudulently purchased accessible
seating, to investigate that individual.

Several commenters objected to this rule
on the ground that it would require a wheel-
chair user to be the purchaser of tickets. The
Department has reworded this paragraph to
reflect that the individual with a disability
does not have to be the ticket purchaser. The
final rule allows third parties to purchase ac-
cessible tickets at the request of an indi-
vidual with a disability.

Commenters also argued that other indi-
viduals with disabilities who do not use
wheelchairs should be permitted to purchase
accessible seating. Some individuals with
disabilities who do not use wheelchairs urged
the Department to change the rule, asserting
that they, too, need accessible seating. The
Department agrees that such seating, al-
though designed for use by a wheelchair
user, may be used by non-wheelchair users, if
those persons are persons with a disability
who need to use accessible seating because of
a mobility disability or because their dis-
ability requires the use of the features that
accessible seating provides (e.g., individuals
who cannot bend their legs because of braces,
or individuals who, because of their dis-
ability, cannot sit in a straight-back chair).

Some commenters raised concerns that al-
lowing venues to ask questions to determine
whether individuals purchasing accessible
seating are doing so legitimately would bur-
den individuals with disabilities in the pur-
chase of accessible seating. The Department
has retained the substance of this provision
in §36.302(f)(8) of the final rule, but empha-
sizes that such questions should be asked at
the initial time of purchase. For example, if
the method of purchase is via the Internet,
then the question(s) should be answered by
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clicking a yes or no box during the trans-
action. The public accommodation may warn
purchasers that accessible seating is for indi-
viduals with disabilities and that individuals
purchasing such tickets fraudulently are
subject to relocation.

One commenter argued that face-to-face
contact between the venue and the ticket
holder should be required in order to prevent
fraud and suggested that individuals who
purchase accessible seating should be re-
quired to pick up their tickets at the box of-
fice and then enter the venue immediately.
The Department has declined to adopt that
suggestion. It would be discriminatory to re-
quire individuals with disabilities to pick up
tickets at the box office when other spec-
tators are not required to do so. If the as-
sembly area wishes to make face-to-face con-
tact with accessible seating ticket holders to
curb fraud, it may do so through its ushers
and other customer service personnel located
within the seating area.

Some commenters asked whether it is per-
missible for assembly areas to have vol-
untary clubs where individuals with disabil-
ities self-identify to the public accommoda-
tion in order to become a member of a club
that entitles them to purchase accessible
seating reserved for club members or other-
wise receive priority in purchasing acces-
sible seating. The Department agrees that
such clubs are permissible, provided that a
reasonable amount of accessible seating re-
mains available at all prices and dispersed at
all locations for individuals with disabilities
who are non-members.

Section 36.303 Auxiliary Aids and Services

Section 36.303(a) of the 1991 title III regula-
tion requires a public accommodation to
take such steps as may be necessary to en-
sure that no individual with a disability is
excluded, denied services, segregated, or oth-
erwise treated differently than other individ-
uals because of the absence of auxiliary aids
and services, unless the public accommoda-
tion can demonstrate that taking such steps
would fundamentally alter the nature of the
goods, services, facilities, advantages, or ac-
commodations being offered or would result
in an undue burden. Implicit in this duty to
provide auxiliary aids and services is the un-
derlying obligation of a public accommoda-
tion to communicate effectively with cus-
tomers, clients, patients, companions, or
participants who have disabilities affecting
hearing, vision, or speech. The Department
notes that §36.303(a) does not require public
accommodations to provide assistance to in-
dividuals with disabilities that is unrelated
to effective communication, although re-
quests for such assistance may be otherwise
subject to the reasonable modifications or
barrier removal requirements.

The Department has investigated hundreds
of complaints alleging that public accom-
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modations have failed to provide effective
communication, and many of these inves-
tigations have resulted in settlement agree-
ments and consent decrees. During the
course of these investigations, the Depart-
ment has determined that public accom-
modations sometimes misunderstand the
scope of their obligations under the statute
and the regulation. Section 36.303 in the final
rule codifies the Department’s longstanding
policies in this area, and includes provisions
based on technological advances and break-
throughs in the area of auxiliary aids and
services that have occurred since the 1991
title III regulation was published.

Video remote interpreting (VRI). Section
36.303(b)(1) sets out examples of auxiliary
aids and services. In the NPRM, the Depart-
ment proposed adding video remote services
(hereafter referred to as ‘‘video remote inter-
preting” or “VRI”) and the exchange of writ-
ten notes among the examples. The Depart-
ment also proposed amending the provision
to reflect technological advances, such as
the wide availability of real-time capability
in transcription services and captioning.

VRI is defined in the final rule at §36.104 as
‘“‘an interpreting service that uses video con-
ference technology over dedicated lines or
wireless technology offering high-speed,
wide-bandwidth video connection or wireless
connection that delivers high-quality video
images as provided in §36.303(f).”” The De-
partment notes that VRI generally consists
of a videophone, monitors, cameras, a high-
speed video connection, and an interpreter
provided by the public accommodation pur-
suant to a contract for services. The term’s
inclusion within the definition of ‘‘qualified
interpreter’” makes clear that a public ac-
commodation’s use of VRI satisfies its title
III obligations only where VRI affords effec-
tive communication. Comments from advo-
cates and persons with disabilities expressed
concern that VRI may not always provide ef-
fective communication, especially in hos-
pitals and emergency rooms. Examples were
provided of patients who are unable to see
the video monitor because they are semi-
conscious or unable to focus on the video
screen; other examples were given of cases
where the video monitor is out of the
sightline of the patient or the image is out of
focus; still other examples were given of pa-
tients who cannot see the screen because the
signal is interrupted, causing unnatural
pauses in communication, or the image is
grainy or otherwise unclear. Many com-
menters requested more explicit guidelines
on the use of VRI, and some recommended
requirements for equipment maintenance,
dedicated high-speed, wide-bandwidth video
connections, and training of staff using VRI,
especially in hospital and health care situa-
tions. Several major organizations requested
a requirement to include the interpreter’s
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face, head, arms,
transmissions.

The Department has determined that VRI
can be an effective method of providing in-
terpreting service in certain situations, par-
ticularly when a live interpreter cannot be
immediately on the scene. To ensure that
VRI is effective, the Department has estab-
lished performance standards for VRI in
§36.303(f). The Department recognizes that
reliance on VRI may not be effective in cer-
tain situations, such as those involving the
exchange of complex information or involv-
ing multiple parties, and for some individ-
uals, such as for persons who are deaf-blind,
and using VRI in those circumstances would
not satisfy a public accommodation’s obliga-
tion to provide effective communication.

Comments from several disability advo-
cacy organizations and individuals discour-
aged the Department from adding the ex-
change of written notes to the list of avail-
able auxiliary aids in §36.303(b). The Depart-
ment consistently has recognized that the
exchange of written notes may provide effec-
tive communication in certain contexts. The
NPRM proposed adding an explicit reference
to written notes because some title III enti-
ties do not understand that exchange of writ-
ten notes using paper and pencil may be an
available option in some circumstances. Ad-
vocates and persons with disabilities re-
quested explicit limits on the use of written
notes as a form of auxiliary aid because,
they argued, most exchanges are not simple,
and handwritten notes do not afford effective
communication. One major advocacy organi-
zation, for example, noted that the speed at
which individuals communicate orally or use
sign language averages about 200 words per
minute or more, and thus, the exchange of
notes may provide only truncated or incom-
plete communication. For persons whose pri-
mary language is American Sign Language
(ASL), some commenters pointed out, using
written English in exchange of notes often is
ineffective because ASL syntax and vocabu-
lary is dissimilar from English. By contrast,
some commenters from professional medical
associations sought more specific guidance
on when notes are allowed, especially in the
context of medical offices and health care
situations.

Exchange of notes likely will be effective
in situations that do not involve substantial
conversation, for example, when blood is
drawn for routine lab tests or regular allergy
shots are administered. However, inter-
preters should be used when the matter in-
volves more complexity, such as in commu-
nication of medical history or diagnoses, in
conversations about medical procedures and
treatment decisions, or in communication of
instructions for care at home or elsewhere.
The Department discussed in the NPRM the
kinds of situations in which use of inter-
preters or captioning is necessary. Addi-
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tional guidance on this issue can be found in
a number of agreements entered into with
health care providers and hospitals that are
available on the Department’s Web site at
http://www.ada.gov.

In addition, commenters requested that
the Department include ‘‘real-time’ before
any mention of ‘‘computer-aided’” or ‘‘cap-
tioning”’ technology to highlight the value of
simultaneous translation of any communica-
tion. The Department has added to the final
rule appropriate references to ‘‘real-time’’ to
recognize this aspect of effective commu-
nication. Lastly, in this provision and else-
where in the title III regulation, the Depart-
ment has replaced the term ‘‘telecommuni-
cations devices for deaf persons (TDD)” with
‘“‘text telephones (TTYs).”” As noted in the
NPRM, TTY has become the commonly ac-
cepted term and is consistent with the ter-
minology used by the Access Board in the
2004 ADAAG. Comments from advocates and
persons with disabilities expressed approval
of the substitution of TTY for TDD in the
proposed regulation, but expressed the view
that the Department should expand the defi-
nition to ‘‘voice, text, and video-based tele-
communications products and systems, in-
cluding TTY’s, videophones, and captioned
telephones, or equally effective tele-
communications systems.” The Department
has expanded its definition of ‘‘auxiliary aids
and services” in §36.303 to include those ex-
amples in the final rule. Other additions pro-
posed in the NPRM, and retained in the final
rule, include Brailled materials and displays,
screen reader software, magnification soft-
ware, optical readers, secondary auditory
programs (SAP), and accessible electronic
and information technology.

As the Department noted in the preamble
to the NPRM, the list of auxiliary aids in
§36.303(b) is merely illustrative. The Depart-
ment does not intend that every public ac-
commodation covered by title III must have
access to every device or all new technology
at all times, as long as the communication
provided is effective.

Companions who are individuals with disabil-
ities. The Department has added several new
provisions to §36.303(c), but these provisions
do not impose new obligations on places of
public accommodation. Rather, these provi-
sions simply codify the Department’s long-
standing positions. Section 36.303(c)(1) now
states that ‘‘[a] public accommodation shall
furnish appropriate auxiliary aids and serv-
ices where necessary to ensure effective com-
munication with individuals with disabil-
ities. This includes an obligation to provide
effective communication to companions who
are individuals with disabilities.” Section
36.303(c)(1)(i) defines ‘‘companion” as ‘‘a fam-
ily member, friend, or associate of an indi-
vidual seeking access to, or participating in,
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the goods, services, facilities, privileges, ad-
vantages, or accommodations of a public ac-
commodation, who, along with such indi-
vidual, is an appropriate person with whom
the public accommodation should commu-
nicate.”

This provision makes clear that if the com-
panion is someone with whom the public ac-
commodation normally would or should
communicate, then the public accommoda-
tion must provide appropriate auxiliary aids
and services to that companion to ensure ef-
fective communication with the companion.
This commonsense rule provides the nec-
essary guidance to public accommodations
to implement properly the nondiscrimina-
tion requirements of the ADA. Commenters
also questioned why, in the NPRM, the De-
partment defined companion as ‘‘a family
member, friend, or associate of a program
participant * * *”’ noting that the scope of a
public accommodation’s obligation is not
limited to ‘‘program participants’ but rath-
er includes all individuals seeking access to,
or participating in, the goods, services, fa-
cilities, privileges, advantages, or accom-
modations of the public accommodation. 73
FR 34508, 34554 (June 17, 2008). The Depart-
ment agrees and has amended the regulatory
language accordingly. Many commenters
supported inclusion of companions in the
rule and requested that the Department clar-
ify that a companion with a disability may
be entitled to effective communication from
the public accommodation, even though the
individual seeking access to, or participating
in, the goods, services, facilities, privileges,
advantages, or accommodations of the public
accommodation is not an individual with a
disability. Some commenters asked the De-
partment to make clear that if the indi-
vidual seeking access to or participating in
the public accommodation’s program or
services is an individual with a disability
and the companion is not, the public accom-
modation may not limit its communication
to the companion, instead of communicating
directly with the individual with a dis-
ability, when it would otherwise be appro-
priate to communicate with the individual
with the disability.

Most entities and individuals from the
medical field objected to the Department’s
proposal, suggesting that medical and health
care providers, and they alone, should deter-
mine to whom medical information should
be communicated and when auxiliary aids
and services should be provided to compan-
ions. Others asked that the Department
limit the public accommodation’s obligation
to communicate effectively with a com-
panion to situations where such communica-
tion is necessary to serve the interests of the
person who is receiving the public accom-
modation’s services. It also was suggested
that companions should receive auxiliary
aids and services only when necessary to en-
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sure effective communication with the per-
son receiving the public accommodation’s
services, with an emphasis on the particular
needs of the patient requiring assistance, not
the patient’s family or guardian.

Some in the medical community objected
to the inclusion of any regulatory language
regarding companions, asserting that such
language is overbroad, seeks services for in-
dividuals whose presence is neither required
by the public accommodation nor necessary
for the delivery of the services or good,
places additional burdens on the medical
community, and represents an uncompen-
sated mandate. One medical association
commenter stated that such a mandate was
particularly burdensome in situations where
a patient is fully and legally capable of par-
ticipating in the decision-making process
and needs little or no assistance in obtaining
care and following through on physician’s in-
structions.

The final rule codifies the Department’s
longstanding interpretation of the ADA, and
clarifies that public accommodations have
effective communication obligations with re-
spect to companions who are individuals
with disabilities even where the individual
seeking to participate in or benefit from
what a public accommodation offers does not
have a disability. There are many instances
in which such an individual may not be an
individual with a disability but his or her
companion is an individual with a disability.
The effective communication requirement
applies equally to that companion.

Effective communication with companions
is particularly critical in health care set-
tings where miscommunication may lead to
misdiagnosis and improper or delayed med-
ical treatment. The Department has encoun-
tered confusion and reluctance by medical
care providers regarding the scope of their
obligation with respect to such companions.
Effective communication with a companion
is necessary in a variety of circumstances.
For example, a companion may be legally
authorized to make health care decisions on
behalf of the patient or may need to help the
patient with information or instructions
given by hospital personnel. In addition, a
companion may be the patient’s next of kin
or health care surrogate with whom hospital
personnel need to communicate concerning
the patient’s medical condition. Moreover, a
companion could be designated by the pa-
tient to communicate with hospital per-
sonnel about the patient’s symptoms, needs,
condition, or medical history. Furthermore,
the companion could be a family member
with whom hospital personnel normally
would communicate. It has been the Depart-
ment’s longstanding position that public ac-
commodations are required to provide effec-
tive communication to companions when
they accompany patients to medical care
providers for treatment.
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The individual with a disability does not
need to be present physically to trigger the
public accommodation’s obligation to pro-
vide effective communication to a com-
panion. The controlling principle regarding
whether appropriate auxiliary aids and serv-
ices should be provided is whether the com-
panion is an appropriate person with whom
the public accommodation should commu-
nicate. Examples of such situations include
back-to-school night or parent-teacher con-
ferences at a private school. If the faculty
writes on the board or otherwise displays in-
formation in a visual context during back-
to-school night, this information must be
communicated effectively to parents or
guardians who are blind or have low vision.
At a parent-teacher conference, deaf parents
or guardians are to be provided with appro-
priate auxiliary aids and service to commu-
nicate effectively with the teacher and ad-
ministrators. Likewise, when a deaf spouse
attempts to communicate with private so-
cial service agencies about the services nec-
essary for the hearing spouse, appropriate
auxiliary aids and services must be provided
to the deaf spouse by the public accommoda-
tion to ensure effective communication.

One medical association sought approval
to impose a charge against an individual
with a disability, either the patient or the
companion, where that person had stated he
or she needed an interpreter for a scheduled
appointment, the medical provider had ar-
ranged for an interpreter to appear, and then
the individual requiring the interpreter did
not show up for the scheduled appointment.
Section 36.301(c) of the 1991 title III regula-
tion prohibits the imposition of surcharges
to cover the costs of necessary auxiliary aids
and services. As such, medical providers can-
not pass along to their patients with disabil-
ities the cost of obtaining an interpreter,
even in situations where the individual can-
cels his or her appointment at the last
minute or is a ‘‘no-show’ for the scheduled
appointment. The medical provider, how-
ever, may charge for the missed appointment
if all other patients are subject to such a
charge in the same circumstances.

Determining appropriate auziliary aids. The
type of auxiliary aid the public accommoda-
tion provides is dependent on which auxil-
iary aid is appropriate under the particular
circumstances. Section 36.303(c)(1)(ii) codi-
fies the Department’s longstanding interpre-
tation that the type of auxiliary aid or serv-
ice necessary to ensure effective communica-
tion will vary in accordance with the method
of communication used by the individual;
the nature, length, and complexity of the
communication involved; and the context in
which the communication is taking place. As
the Department explained in the NPRM, this
provision lists factors the public accommo-
dation should consider in determining which
type of auxiliary aids and services are nec-
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essary. For example, an individual with a
disability who is deaf or hard of hearing may
need a qualified interpreter to discuss with
hospital personnel a diagnosis, procedures,
tests, treatment options, surgery, or pre-
scribed medication (e.g., dosage, side effects,
drug interactions, etc.). In comparison, an
individual who is deaf or hard of hearing who
purchases an item in the hospital gift shop
may need only an exchange of written notes
to achieve effective communication.

The language in the first sentence of
§36.303(c)(1)(ii) is derived from the Depart-
ment’s Technical Assistance Manual. See De-
partment of Justice, Americans with Disabil-
ities Act, ADA Title III Technical Assistance
Manual Covering Public Accommodations and
Commercial Facilities, 111-4.3200, available at
hitp://www.ada.gov/tamanld.html. There were
few comments regarding inclusion of this
policy in the regulation itself, and those re-
ceived were positive.

Many advocacy groups, particularly those
representing blind individuals and those with
low vision, urged the Department to add lan-
guage in the final rule requiring the provi-
sion of accessible material in a manner that
is timely, accurate, and private. This, they
argued, would be especially important with
regard to billing information, other time-
sensitive material, or confidential informa-
tion. The Department has added a provision
in §36.303(c)(1)(ii) stating that in ‘‘order to be
effective, auxiliary aids and services must be
provided in accessible formats, in a timely
manner, and in such a way so as to protect
the privacy and independence of the indi-
vidual with a disability.”

The second sentence of §36.303(c)(1)(ii)
states that ‘‘[a] public accommodation
should consult with individuals with disabil-
ities whenever possible to determine what
type of auxiliary aid is needed to ensure ef-
fective communication, but the ultimate de-
cision as to what measures to take rests with
the public accommodation, provided that the
method chosen results in effective commu-
nication.” Many commenters urged the De-
partment to amend this provision to require
public accommodations to give primary con-
sideration to the expressed choice of an indi-
vidual with a disability. However, as the De-
partment explained when it initially promul-
gated the 1991 title III regulation, the De-
partment believes that Congress did not in-
tend under title III to impose upon a public
accommodation the requirement that it give
primary consideration to the request of the
individual with a disability. See 28 CFR part
36, app. B at 726 (2009). The legislative his-
tory does, however, demonstrate congres-
sional intent to strongly encourage con-
sulting with persons with disabilities. Id. As
the Department explained in the 1991 pre-
amble, ‘‘the House Education and Labor
Committee stated that it ‘expects’ that ‘pub-
lic accommodation(s) will consult with the
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individual with a disability before providing
a particular auxiliary aid or service.” (Edu-
cation and Labor report at 107).” Id.

The commenters who urged that primary
consideration be given to the individual with
a disability noted, for example, that a public
accommodation would not provide effective
communication by using written notes where
the individual requiring an auxiliary aid is
in severe pain, or by providing a qualified
ASL interpreter when an individual needs an
oral interpreter instead. Both examples il-
lustrate the importance of consulting with
the individual with a disability in order to
ensure that the communication provided is
effective. When a public accommodation ig-
nores the communication needs of the indi-
vidual requiring an auxiliary aid or service,
it does so at its peril, for if the communica-
tion provided is not effective, the public ac-
commodation will have violated title III of
the ADA.

Consequently, the regulation strongly en-
courages the public accommodation to en-
gage in a dialogue with the individual with a
disability to determine what auxiliary aids
and services are appropriate under the cir-
cumstances. This dialogue should include a
communication assessment of the individual
with a disability initially, regularly, and as
needed, because the auxiliary aids and serv-
ices necessary to provide effective commu-
nication to the individual may fluctuate. For
example, a deaf individual may go to a pri-
vate community health center with what is
at first believed to be a minor medical emer-
gency, such as a sore knee, and the indi-
vidual with a disability and the community
health center both may believe that ex-
changing written notes will be effective;
however, during that individual’s visit, it
may be determined that the individual is, in
fact, suffering from an anterior cruciate lig-
ament tear and must have surgery to repair
the torn ligament. As the situation develops
and the diagnosis and recommended course
of action evolve into surgery, an interpreter
likely will be necessary. The community
health center has a continuing obligation to
assess the auxiliary aids and services it is
providing, and should consult with individ-
uals with disabilities on a continuing basis
to assess what measures are required to en-
sure effective communication.

Similarly, the Department strongly en-
courages public accommodations to keep in-
dividuals with disabilities apprised of the
status of the expected arrival of an inter-
preter or the delivery of other requested or
anticipated auxiliary aids and services. Also,
when the public accommodation decides not
to provide the auxiliary aids and services re-
quested by an individual with a disability,
the public accommodation should provide
that individual with the reason for its deci-
sion.
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Family members and friends as interpreters.
Section 36.303(c)(2), which was proposed in
the NPRM, has been included in the final
rule to make clear that a public accommoda-
tion shall not require an individual with a
disability to bring another individual to in-
terpret for him or her. The Department has
added this regulatory requirement to empha-
size that when a public accommodation is
interacting with a person with a disability,
it is the public accommodation’s responsi-
bility to provide an interpreter to ensure ef-
fective communication. It is not appropriate
to require the person with a disability to
bring another individual to provide such
services.

Many commenters supported inclusion of
this language in the new rule. A representa-
tive from a cruise line association opined,
however, that if a guest chose to cruise with-
out an interpreter or companion, the ship
would not be compelled to provide an inter-
preter for the medical facility. On the con-
trary, when an individual with a disability
goes on a cruise, the cruise ship has an obli-
gation to provide effective communication,
including, if necessary, a qualified inter-
preter as defined in the rule.

Some representatives of pediatricians ob-
jected to this provision, stating that parents
of children with disabilities often know best
how to interpret their children’s needs and
health status and relay that information to
the child’s physician, and to remove that
parent, or add a stranger into the examining
room, may frighten children. These com-
menters requested clarification in the regu-
lation that public accommodations should
permit parents, guardians, or caregivers of
children with disabilities to accompany
them in medical settings to ensure effective
communication. The regulation does not pro-
hibit parents, guardians, or caregivers from
being present or providing effective commu-
nication for children. Rather, it prohibits
medical professionals (and other public ac-
commodations) from requiring or forcing in-
dividuals with disabilities to bring other in-
dividuals with them to facilitate commu-
nication so that the public accommodation
will not have to provide appropriate auxil-
iary aids and services. The public accommo-
dation cannot avoid its obligation to provide
an interpreter except under the cir-
cumstances described in §36.303(c)(3)—(4).

A State medical association also objected
to this provision, opining that medical pro-
viders should have the authority to ask pa-
tients to bring someone with them to pro-
vide interpreting services if the medical pro-
vider determines that such a practice would
result in effective communication and that
patient privacy and confidentiality would be
maintained. While the public accommoda-
tion has the obligation to determine what
type of auxiliary aids and services are nec-
essary to ensure effective communication, it
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cannot unilaterally determine whether the
patient’s privacy and confidentiality would
be maintained.

Section 36.303(c)(3) of the final rule codifies
the Department’s position that there are cer-
tain limited instances when a public accom-
modation may rely on an accompanying
adult to interpret or facilitate communica-
tion: (1) In an emergency involving an immi-
nent threat to the safety or welfare of an in-
dividual or the public; or (2) if the individual
with a disability specifically requests it, the
accompanying adult agrees to provide the as-
sistance, and reliance on that adult for this
assistance is appropriate under the cir-
cumstances. In such instances, the public ac-
commodation should first offer to provide
appropriate auxiliary aids and services free
of charge.

Commenters requested that the Depart-
ment make clear that the public accommo-
dation cannot request, rely on, or coerce an
accompanying adult to provide effective
communication for an individual with a dis-
ability, and that only a voluntary offer of as-
sistance is acceptable. The Department
states unequivocally that consent of, and
for, the accompanying adult to facilitate
communication must be provided freely and
voluntarily both by the individual with a
disability and the accompanying adult—ab-
sent an emergency involving an imminent
threat to the safety or welfare of an indi-
vidual or the public. The public accommoda-
tion cannot coerce or attempt to persuade
another adult to provide effective commu-
nication for the individual with a disability.

Several commenters asked that the De-
partment make clear that children are not
to be used to provide effective communica-
tion for family members and friends and that
it is the responsibility of the public accom-
modation to provide effective communica-
tion, stating that interpreters often are
needed in settings where it would not be ap-
propriate for children to be interpreting,
such as those involving medical issues, do-
mestic violence, or other situations involv-
ing the exchange of confidential or adult-re-
lated material. Children often are hesitant
to decline requests to provide communica-
tion services, which puts them in a very dif-
ficult position vis-a-vis family members and
friends. The Department agrees. It is the De-
partment’s position that a public accommo-
dation shall not rely on a minor child to fa-
cilitate communication with a family mem-
ber, friend, or other individual except in an
emergency involving an imminent threat to
the safety or welfare of an individual or the
public where no interpreter is available. Ac-
cordingly, the Department has revised the
rule to state that ‘‘[a] public accommodation
shall not rely on a minor child to interpret
or facilitate communication, except in an
emergency involving an imminent threat to
the safety or welfare of an individual or the
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public where there is no interpreter avail-
able.” §36.303(c)(4). Sections 36.303(c)(3) and
(c)(4) have no application in circumstances
where an interpreter would not otherwise be
required in order to provide effective com-
munication (e.g., in simple transactions such
as purchasing movie tickets at a theater).

The Department stresses that privacy and
confidentiality must be maintained but
notes that covered entities, such as hos-
pitals, that are subject to the Privacy Rules,
45 CFR parts 160 and 164, of the Health Insur-
ance Portability and Accountability Act of
1996 (HIPAA), Public Law 104-191, are per-
mitted to disclose to a patient’s relative,
close friend, or any other person identified
by the patient (such as an interpreter) rel-
evant patient information if the patient
agrees to such disclosures. See 45 CFR parts
160 and 164. The agreement need not be in
writing. Covered entities should consult the
HIPAA Privacy Rules regarding other ways
disclosures may be made to such persons.

With regard to emergency situations, pro-
posed §36.303(c)(3) permitted reliance on an
individual accompanying an individual with
a disability to interpret or facilitate commu-
nication in an emergency involving a threat
to the safety or welfare of an individual or
the public. Commenters requested that the
Department make clear that often a public
accommodation can obtain appropriate aux-
iliary aids and services in advance of an
emergency, particularly in anticipated emer-
gencies, such as predicted dangerous weath-
er, or in certain medical situations, such as
pending childbirth, by making necessary pre-
arrangements. These commenters did not
want public accommodations to be relieved
of their responsibilities to provide effective
communication in emergency situations,
noting that the need for effective commu-
nication in emergencies is heightened. For
the same reason, several commenters re-
quested a separate rule that requires public
accommodations to provide timely and effec-
tive communication in the event of an emer-
gency.

One group of commenters asked that the
Department narrow the regulation permit-
ting reliance on a companion to interpret or
facilitate communication in emergency situ-
ations so that it is not available to entities
with responsibilities for emergency pre-
paredness and response. Some commenters
noted that certain exigent circumstances,
such as those that exist during and, perhaps,
immediately after a major hurricane, tempo-
rarily may excuse public accommodations of
their responsibilities to provide effective
communication. However, they asked that
the Department clarify that these obliga-
tions are ongoing, and that as soon as such
situations begin to abate or become sta-
bilized, the public accommodation must pro-
vide effective communication.
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The Department recognizes the need for ef-
fective communication is critical in emer-
gency situations. After due consideration of
all of these concerns raised by commenters,
the Department has revised §36.303(c) to nar-
row the exception permitting reliance on in-
dividuals accompanying the individual with
a disability during an emergency to make it
clear that it applies only to emergencies in-
volving an ‘‘imminent threat to the safety or
welfare of an individual or the public * * *.»
§36.303(c)(3)-(4). The Department wishes to
emphasize, however, that application of this
exception is narrowly tailored to emer-
gencies involving an imminent threat to the
safety or welfare of individuals or the public.
Arguably, all visits to an emergency room
are by definition emergencies. Likewise, an
argument can be made that most situations
to which emergency workers respond in-
volve, in one way or another, a threat to the
safety or welfare of an individual or the pub-
lic. The imminent threat exception in
§36.303(c)(3)-(4) is not intended to apply to
typical and foreseeable emergency situations
that are part of the normal operations of
these institutions. As such, a public accom-
modation may rely on an accompanying in-
dividual to interpret or facilitate commu-
nication under the §36.303(c)(3)-(4) imminent
threat exception only where there is a true
emergency, i.e., where any delay in providing
immediate services to the individual could

have life-altering or life-ending con-
sequences.

Telecommunications. In addition to the
changes discussed in §36.303(b) regarding
telecommunications, telephones, and text

telephones, the Department has adopted pro-
visions in §36.303(d) of the final rule (which
also were included in the NPRM) requiring
that public accommodations must not dis-
connect or refuse to take calls from FCC-ap-
proved telecommunications relay systems,
including Internet-based relay systems.
Commenters from some State agencies,
many advocacy organizations, and individ-
uals strongly urged the Department to man-
date such action because of the high propor-
tion of TTY calls and relay service calls to
title III entities that are not completed be-
cause of phone systems or employees not
taking the calls. This refusal presents a sig-
nificant obstacle for persons using TTYs who
do business with public accommodations and
denies persons with disabilities telephone ac-
cess for business that typically is handled
over the telephone.

Section 36.303(d)(1)(ii) of the NPRM added
public telephones equipped with volume con-
trol mechanisms and hearing aid-compatible
telephones to the examples of types of tele-
phone equipment to be provided. Com-
menters from the disability community and
from telecommunications relay service pro-
viders argued that requirements for these
particular features on telephones are obso-
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lete not only because the deaf and hard of
hearing community uses video technology
more frequently than other types of tele-
communication, but also because all public
coin phones have been hearing aid compat-
ible since 1983, pursuant to the Tele-
communications for the Disabled Act of 1982,
47 U.S.C. 610. The Hearing Aid Compatibility
Act of 1988, 47 U.S.C. 610, extended this re-
quirement to all wireline telephones im-
ported into or manufactured in the United
States since 1989. In 1997, the FCC further re-
quired that all such phones also be equipped
with volume control. See 47 CFR 68.6. Given
these existing statutory obligations, the pro-
posed language is unnecessary. Accordingly,
the Department has deleted that language
from the final rule.

The Department understands that there
are many new devices and advances in tech-
nology that should be included in the defini-
tion of available auxiliary aids and is includ-
ing many of the telecommunications devices
and some new technology. While much of
this technology is not expensive and should
be available to most title III entities, there
may be legitimate reasons why in a par-
ticular situation some of these new and de-
veloping auxiliary aids may not be available,
may be prohibitively costly (thus supporting
an undue burden defense), or may otherwise
not be suitable given other circumstances re-
lated to the particular terrain, situation, or
functionality in specialized areas where se-
curity, among other things, may be a factor
limiting the appropriateness of the use of a
particular technology or device. The Depart-
ment recognizes that the available new tech-
nology may provide more effective commu-
nication than existing technology and that
providing effective communication often will
include use of new technology and video
relay services, as well as interpreters. How-
ever, the Department has not mandated that
title III entities make all technology or serv-
ices available upon demand in all situations.
When a public accommodation provides the
opportunity to make outgoing phone calls on
more than an incidental-convenience basis,
it shall make available accessible public
telephones, TTYs, or other telecommuni-
cations products and systems for use by an
individual who is deaf or hard of hearing, or
has a speech impairment.

Video remote interpreting (VRI) services. In
§36.303(f) of the NPRM, the Department pro-
posed the inclusion of four performance
standards for VRI (which the NPRM termed
video interpreting services (VIS)), for effec-
tive communication: (1) High-quality, clear,
real-time, full-motion video, and audio over
a dedicated high-speed Internet connection;
(2) a clear, sufficiently large, and sharply de-
lineated picture of the participants’ heads,
arms, hands, and fingers, regardless of their
body position; (3) clear transmission of
voices; and (4) persons who are trained to set
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up and operate the VIS quickly and effi-
ciently.

Commenters generally approved of these
proposed performance standards, but rec-
ommended that some additional standards be
included in the final rule. For persons who
are deaf with limited vision, commenters re-
quested that the Department include an ex-
plicit requirement that interpreters wear
high-contrast clothing with no patterns that
might distract from their hands as they are
interpreting, so that a person with limited
vision could still see the signs made by the
interpreter. While the Department reiterates
the importance of such practices in the de-
livery of effective VRI as well as in-person
interpreting, the Department declines to
adopt such performance standards as part of
this rule. In general, professional inter-
preters already follow such practices, as the
Code of Professional Conduct for interpreters
developed by the Registry of Interpreter for
the Deaf and the National Association of the
Deaf incorporates attire considerations into
their standards of professionalism and con-
duct. Moreover, as a result of this code,
many VRI agencies have adopted detailed
dress standards that interpreters hired by
the agency must follow. Commenters also
urged explicit requirement of a clear image
of the face and eyes of the interpreter and
others. Because the face includes the eyes,
the Department has amended §36.303(f)(2) of
the final rule to include a requirement that
the interpreter’s face be displayed. Other
commenters requested requirement of a
wide-bandwidth video connection for the VRI
system, and the Department has included
this requirement in §36.303(f)(1) of the final
rule.

ATMs. The 2010 Standards set out detailed
requirements for ATMs, including commu-
nication-related requirements to make
ATMs usable by individuals who are blind or
have low vision. In the NPRM, the Depart-
ment discussed the application of a safe har-
bor to the communication-related elements
of ATMs. The NPRM explained that the De-
partment considers the communication-re-
lated elements of ATMs to be auxiliary aids
and services, to which the safe harbor for
elements built in compliance with the 1991
standards does not apply.

The Department received several com-
ments regarding this issue. Several com-
menters representing banks objected to the
exclusion of communication-related aspects
of ATMs from the safe harbor provision.
They explained that the wuseful life of
ATMs—on average 10 years—was longer than
the Department noted; thus, without the safe
harbor, banks would be forced to retrofit
many ATMs in order to comply with the pro-
posed regulation. Such retrofitting, they
noted, would be costly to the industry. A few
representatives of the disability community
commented that communication-related as-
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pects of ATMs should be excluded from the
safe harbor.

The Department consistently has taken
the position that the communication-related
elements of ATMs are auxiliary aids and
services, rather than structural elements.
See 28 CFR part 36, app. B at 728 (2009). Thus,
the safe harbor provision does not apply to
these elements. The Department believes
that the limitations on the effective commu-
nication requirements, which provide that a
covered entity does not have to take meas-
ures that would result in a fundamental al-
teration of its program or would cause undue
burdens, provide adequate protection to cov-
ered entities that operate ATMs.

Captioning at sporting venues. In §36.303(g)
of the NPRM, the Department proposed that
sports stadiums that have a capacity of
25,000 or more shall provide captioning for
safety and emergency information on score-
boards and video monitors. In addition, the
Department posed four questions about cap-
tioning of information, especially safety and
emergency information announcements, pro-
vided over public address (PA) systems. The
Department received many detailed and di-
vergent responses to each of the four ques-
tions and the proposed regulatory text. Be-
cause comments submitted on the Depart-
ment’s title IT and title III proposals were
intertwined, because of the similarity of
issues involved for title II entities and title
III entities, and in recognition of the fact
that many large sports stadiums are covered
by both title II and title III as joint oper-
ations of State or local government and one
or more public accommodations, the Depart-
ment presents here a single consolidated re-
view and summary of the issues raised in
comments.

The Department asked whether requiring
captioning of safety and emergency informa-
tion made over the public address system in
stadiums seating fewer than 25,000 would cre-
ate an undue burden for smaller entities, and
whether it would be feasible for small sta-
diums to provide such captioning, or whether
a larger threshold, such as sports stadiums
with a capacity of 50,000 or more, would be
appropriate.

There was a consensus among the com-
menters, including disability advocates as
well as venue owners and stadium designers
and operators, that using the stadium size or
seating capacity should not be the exclusive
deciding factor for any obligation to provide
captioning for safety and emergency infor-
mation broadcast over the PA system. Most
disability advocacy organizations and indi-
viduals with disabilities complained that
using size or seating capacity as a threshold
for captioning safety and emergency infor-
mation would undermine the ‘“‘undue bur-
den” defense found in both titles II and III.
Many commenters provided examples of fa-
cilities such as professional hockey arenas
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that seat less than 25,000 fans but that, com-
menters argued, should be able to provide
real-time captioning. Other commenters sug-
gested that some high school or college sta-
diums, for example, may hold 25,000 fans or
more and yet lack the resources to provide
real-time captioning. Many commenters
noted that real-time captioning would re-
quire use of trained stenographers, and that
most high school and college sports facilities
rely upon volunteers to operate scoreboards
and PA systems and they would not be quali-
fied stenographers, especially in case of an
emergency. One national association noted
that the typical stenographer expense for a
professional football game in Washington,
DC, is about $550 per game. Similarly, one
trade association representing venues esti-
mated that the cost for a professional ste-
nographer at a sporting event runs between
$500 and $1,000 per game or event, the cost of
which, they argued, would be unduly burden-
some in many cases. Some commenters pos-
ited that schools that do not sell tickets to
athletic events would be challenged to meet
such expenses, in contrast to major college
athletic programs and professional sports
teams, which would be less likely to prevail
using an ‘‘undue burden’ defense.

Some venue owners and operators and
other covered entities also argued that sta-
dium size should not be the key consider-
ation for whether scoreboard captioning will
be required. Instead, these entities suggested
that equipment already installed in the sta-
dium, including necessary electrical equip-
ment and backup power supply, should be
the determining factor for whether cap-
tioning is mandated. Many commenters ar-
gued that the requirement to provide cap-
tioning should apply only to stadiums with
scoreboards that meet the National Fire Pro-
tection Association (NFPA) National Fire
Alarm Code. Commenters reported that
NFPA 72 requires at least two independent
and reliable power supplies for emergency in-
formation systems, including one source
that is a generator or a battery sufficient to
run the system in the event the primary
power fails. Alternatively, some stadium de-
signers and title II entities commented that
the requirement should arise when the facil-
ity has at least one elevator providing fire-
fighter emergency operation, along with ap-
proval of authorities with responsibility for
fire safety. An organization concerned with
fire safety codes commented that the De-
partment lacks the expertise to regulate on
this topic. Other commenters argued for
flexibility in the requirements for providing
captioning and contended that any require-
ment should apply only to stadiums con-
structed after the effective date of the regu-
lation.

In the NPRM, the Department also asked
whether the rule should address the specific
means of captioning equipment, whether
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captioning should be provided through any
effective means (e.g., scoreboards, line
boards, handheld devices, or other means), or
whether some means, such as handheld de-
vices, should be eliminated as options. This
question elicited many comments from advo-
cates for persons with disabilities as well as
from covered entities. Advocacy organiza-
tions and individuals with experience using
handheld devices argued that such devices do
not provide effective communication. These
commenters noted that information is often
delayed in the transmission to such devices,
making them hard to use when following ac-
tion on the playing field or in the event of an
emergency when the crowd is already react-
ing to aural information provided over the
PA system well before it is received on the
handheld device.

Several venue owners and operators and
others commented that handheld technology
offers advantages of flexibility and port-
ability so that it may be used successfully
regardless of where in the facility the user is
located, even when not in the line of sight of
a scoreboard or other captioning system.
Still other commenters urged the Depart-
ment not to regulate in such a way as to
limit innovation and use of such technology
now and in the future. Cost considerations
were included in comments from some sta-
dium designers and venue owners and opera-
tors who reported that the cost of providing
handheld systems is far less than the cost of
providing real-time captioning on score-
boards, especially in facilities that do not
currently have the capacity to provide real-
time captions on existing equipment. Others
noted that handheld technology is not cov-
ered by fire and safety model codes, includ-
ing the NFPA, and thus would be more easily
adapted into existing facilities if captioning
were required by the Department.

The Department also asked about requir-
ing open captioning of all public address an-
nouncements, rather than limiting the cap-
tioning requirement to safety and emergency
information. A variety of advocates and per-
sons with disabilities argued that all infor-
mation broadcast over a PA system should
be captioned in real time at all facilities in
order to provide effective communication,
and that a requirement only to provide
emergency and safety information would not
be sufficient. A few organizations rep-
resenting persons with disabilities com-
mented that installation of new systems
should not be required, but that all systems
within existing facilities that are capable of
providing captioning should provide cap-
tioning of information to the maximum ex-
tent possible. Several organizations for per-
sons with disabilities commented that all fa-
cilities should include in their safety plan-
ning measures a requirement that all aurally
provided information for patrons with com-
munication disabilities be captioned. Some

764



Department of Justice

advocates suggested that demand for cap-
tions will only increase as the number of
deaf and hard of hearing persons grows with
the aging of the general population and with
increasing numbers of veterans returning
from war with disabilities. Multiple com-
menters noted that the captioning would
benefit others as well as those with commu-
nication disabilities.

By contrast, venue owners and operators
and others commented that the action on
the sports field is self-explanatory and does
not require captioning. These commenters
objected to an explicit requirement to pro-
vide real-time captioning for all information
broadcast on the PA system at a sporting
event. Other commenters objected to requir-
ing captioning even for emergency and safe-
ty information over the scoreboard rather
than through some other means. By con-
trast, venue operators, State government
agencies, and some model code groups, in-
cluding the NFPA, commented that emer-
gency and safety information must be pro-
vided in an accessible format and that public
safety is a paramount concern. Other com-
menters argued that the best method to de-
liver safety and emergency information
would be television monitors showing local
TV broadcasts with captions already man-
dated by the FCC. Some commenters posited
that the most reliable information about a
major emergency would be provided on the
television news broadcasts. They argued that
television monitors may be located through-
out the facility, improving line of sight for
patrons, some of whom might not be able to
see the scoreboard from their seats or else-
where in the facility. Some stadium design-
ers, venue operators, and model code groups
pointed out that video monitors are not reg-
ulated by the NFPA or other agencies, so
that such monitors could be more easily pro-
vided. Video monitors may receive trans-
missions from within the facility and could
provide real-time captions if there is the
necessary software and equipment to feed
the captioning signal to a closed video net-
work within the facility. Several com-
menters suggested that using monitors
would be preferable to requiring captions on
the scoreboard if the regulation mandates
real-time captioning. Some venue owners
and operators argued that retrofitting exist-
ing stadiums with new systems could easily
cost in the hundreds of thousands of dollars
per scoreboard or system. Some stadium de-
signers and others argued that captioning
should be required only in stadiums built
after the effective date of the regulation. For
stadiums with existing systems that allow
for real-time captioning, one commenter
posited that dedicating the system exclu-
sively to real-time captioning would lead to
an annual loss of between two and three mil-
lion dollars per stadium in revenue from ad-
vertising currently running in that space.
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After carefully considering the wide range
of public comments on this issue, the De-
partment has concluded that the final rule
will not provide additional requirements for
effective communication or emergency infor-
mation provided at sports stadiums at this
time. The 1991 title II and title III regula-
tions and statutory requirements are not in
any way affected by this decision. The deci-
sion to postpone rulemaking on this complex
issue is based on a number of factors, includ-
ing the multiple layers of existing regula-
tions by various agencies and levels of gov-
ernment, and the wide array of information,
requests, and recommendations related to
developing technology offered by the public.
The diversity of existing information and
communication systems and other charac-
teristics among sports stadiums also com-
plicates the regulation of captioning. The
Department has concluded that further con-
sideration and review is prudent before it
issues specific regulatory requirements.

Movie captioning. In the NPRM, the Depart-
ment stated that options were being consid-
ered to require movie theater owners and op-
erators to exhibit movies that are captioned
for patrons who are deaf or hard of hearing.
Captioning makes films accessible to indi-
viduals whose hearing is too limited to ben-
efit from assistive listening devices. Both
open and closed captioning are examples of
auxiliary aids and services required under
the Department’s 1991 title III regulation.
See 28 CFR 36.303(b)(1). Open captions are
similar to subtitles in that the text is visible
to everyone in the theater, while closed cap-
tioning displays the written text of the audio
only to those individuals who request it.

In the NPRM, the Department also stated
that options were being considered to require
movie theater owners and operators to ex-
hibit movies with video description,3 a tech-
nology that enables individuals who are
blind or have low vision to enjoy movies by
providing a spoken interpretation of key vis-
ual elements of a movie, such as actions, set-
tings, facial expressions, costumes, and scene
changes. The descriptions are narrated and
recorded onto an audiotape or disk that can
be synchronized with the film as it is pro-
jected. An audio recording is an example of
an auxiliary aid and service required under
the Department’s 1991 title III regulation.
See 28 CFR 36.303(b)(2).

The NPRM stated that technological ad-
vances since the early 1990s have made open

3In the NPRM, the Department referred to

this technology as ‘‘narrative description.”
73 FR 34508, 34531 (June 17, 2008). Several
commenters informed the Department that
the more accurate and commonly understood
term is ‘‘video description,” even though the
subject is movies, not video, and so the De-
partment decided to employ that term.
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and closed captioning and video description
for movies more readily available and effec-
tive and noted that the Department was con-
sidering options to require captioning and
video description for movies exhibited by
public accommodations. The NPRM also
noted that the Department is aware that the
movie industry is transitioning, in whole or
in part, to movies in digital format and that
movie theater owners and operators are be-
ginning to purchase digital projectors. The
Department noted in the NPRM that movie
theater owners and operators with digital
projectors may have available to them dif-
ferent capabilities than those without digital
projectors. The Department sought comment
regarding whether and how to require cap-
tioning and video description while the film
industry makes this transition. In addition,
the NPRM stated the Department’s concern
about the potential cost to exhibit captioned
movies, noting that cost may vary depending
upon whether open or closed captioning is
used and whether or not digital projectors
are used, and stated that the cost of cap-
tioning must stay within the parameters of
the undue burden requirement in 28 CFR
36.303(a). The Department further noted that
it understands the cost of video description
equipment to be less than that for closed
captioning. The Department then stated that
it was considering the possibility of requir-
ing public accommodations to exhibit all
new movies in captioned format and with
video description at every showing. The
NPRM stated that the Department would not
specify the types of captioning required,
leaving such decisions to the discretion of
the movie theater owners and operators.

In the NPRM, the Department requested
public comment as to whether public accom-
modations should be required to exhibit all
new movies in captioned format at every
showing, whether it would be more appro-
priate to require captioning less frequently,
and, if so, with what frequency captioning
should be provided. The Department also in-
quired as to whether the requirement for
captioning should be tied to the conversion
of movies from film to the use of a digital
format. The Department also asked for pub-
lic comment regarding the exhibition of all
new movies with mnarrative description,
whether it would it be more appropriate to
require narrative description less frequently,
and whether narrative description of movies
should be tied to the use of a digital format.

Representatives from the movie industry,
a commenter from a non-profit organization,
and a disability rights advocacy group pro-
vided information in their comments on the
status of captioning and video description
technology today as well as an update on the
transition to digital cinema in the industry.
A representative of major movie producers
and distributors commented that tradition-
ally open captions were created by ‘‘burn-
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ing”’ the captions onto a special print of a se-
lected movie, which the studios would make
available to the exhibitors (movie theater
owners and operators). Releases with open
captions typically would be presented at spe-
cial screenings. More recently, according to
this commenter, alternative methods have
been developed for presenting movies with
open captions, but their common feature is
that the captions are visible to all theater-
goers. Closed captioning is an innovation in
technology that was first made available in
a feature film presentation in late 1997.
Closed captioning technology currently in
use allows viewers to see captions using a
clear panel that is mounted in front of the
viewer’s seat.? According to commenters
from the industry, the panel reflects cap-
tions that are shown in reverse on an LED
display in the back of the theater, with cap-
tions appearing on or near the movie image.
Moviegoers may use this technology at any
showing at a theater that has been equipped
with the technology, so that the theater does
not have to arrange limited special
screenings.

Video description technology also has ex-
isted since 1997, according to a commenter
who works with the captioning and video de-
scription industry. According to a movie in-
dustry commenter, video description re-
quires the creation of a separate script writ-
ten by specially trained writers called ‘‘de-
scribers.”” As the commenter explained, a de-
scriber initially listens to the movie without
watching it in order to approximate the ex-
perience of an audience member who is blind
or has low vision. Using software to map out
the pauses in the soundtrack, the describer
writes a description in the space available.
After an initial script is written for video de-
scription, it is edited and checked for tim-
ing, continuity, accuracy, and a natural
flow. A narrator then records the new script
to match the corresponding movie. This
same industry commenter said that video de-
scription currently is provided in theaters
through screens equipped with the same type
of technology as that used for closed cap-
tioning. As commenters explained, tech-
nologies in use today deliver video descrip-
tions via infrared or FM listening systems to
headsets worn by individuals who are blind
or have low vision.

According to the commenter representing
major movie producers and distributors, the

40ther closed captioning technologies for
movies that have been developed but are not
in use at this time include hand-held dis-
plays similar to a PDA (personal digital as-
sistant); eyeglasses fitted with a prism over
one lens; and projected bitmap captions. The
PDA and eyeglass systems use a wireless
transmitter to send the captions to the dis-
play device.
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percentage of motion pictures produced with
closed captioning by its member studios had
grown to 88 percent of total releases by 2007;
the percentage of motion pictures produced
with open captioning by its member studios
had grown to 78 percent of total releases by
2007; and the percentage of motion pictures
provided with video description has ranged
consistently between 50 percent and 60 per-
cent of total releases. It is the movie pro-
ducers and distributors, not the movie the-
ater owners and operators, who determine
what to caption and describe, the type of
captioning to use, and the content of the
captions and video description script. These
same producers and distributors also assume
the costs of captioning and describing mov-
ies. Movie theater owners and operators sim-
ply purchase the equipment to display the
captions and play the video description in
their auditoria.

The transition to digital cinema, consid-
ered by the industry to be one of the most
profound advancements in motion picture
production and technology of the last 100
years, will provide numerous advantages
both for the industry and the audience. Ac-
cording to one commenter, currently there
are sufficient standards and interim solu-
tions to support captioning and video de-
scription now in digital format. Addition-
ally, movie studios are supporting those ef-
forts by providing accessibility tracks (cap-
tioning and video description) in many dig-
ital cinema content packages. Moreover, a
group of industry commenters composed in
pertinent part of members of the motion pic-
ture industry, the central standards organi-
zations for this industry, and key digital
equipment vendors, noted that they are par-
ticipating in a joint venture to establish the
remaining accessibility specifications and
standards for access audio tracks. Access
audio tracks are supplemental sound audio
tracks for the hard of hearing and narrative
audio tracks for individuals who have vision
disabilities. According to a commenter and
to industry documents, these standards were
expected to be in place by spring 2009. Ac-
cording to a commenter, at that time, all of
the major digital cinema equipment vendors
were expected to have support for a variety
of closed caption display and video descrip-
tion products. This same commenter stated
that these technologies will be supported by
the studios that produce and distribute fea-
ture films, by the theaters that show these
films to the public, and by the full com-
plement of equipment in the production, dis-
tribution, and display chain.

The initial investment for movie theater
owners and operators to convert to digital
cinema is expensive. One industry com-
menter estimated that converting theaters
to digital projection costs between $70,000
and $100,000 per screen and that maintenance
costs for digital projectors are estimated to
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run between $5,000 and $10,000 a year—ap-
proximately five times as expensive as the
maintenance costs for film projectors. Ac-
cording to this same commenter, while there
has been progress in making the conversion,
only approximately 5,000 screens out of 38,794
nationwide have been converted, and the
cost to make the remaining conversions in-
volves a total investment of several billion
dollars. According to another commenter,
predictions as to when more than half of all
screens will have been converted to digital
projection are 10 years or more, depending on
the finances of the movie theater owners and
operators, the state of the economy, and the
incentives supporting conversion. That said,
according to one commenter who represents
movie theater owners and operators, the ma-
jority of screens in the United States were
expected to enter into agreements by the end
of 2008 to convert to digital cinema. Most im-
portantly, however, according to a few com-
menters, the systems in place today for cap-
tioning and video description will not be-
come obsolete once a theater has converted
to digital cinema but still can be used by the
movie theater owner and operator to exhibit
captions and video description. The only dif-
ference for a movie theater owner or oper-
ator will be the way the data is delivered to
the captioning and video description equip-
ment in place in an auditorium.

Despite the current availability of movies
that are captioned and provide video descrip-
tion, movie theater owners and operators
rarely exhibit the captions or descriptions.
According to several commenters, less than 1
percent of all movies being exhibited in thea-
ters are shown with captions.

Individuals with disabilities, advocacy
groups, the representative from a non-profit,
and representatives of State governments,
including 11 State attorneys general, over-
whelmingly supported issuance of a regula-
tion requiring movie theater owners and op-
erators to exhibit captioned and video de-
scribed movies at all showings unless doing
so would result in an undue burden or funda-
mental alteration of the goods and services
offered by the public accommodation. In ad-
dition, this same group of commenters urged
that any such regulation should be made ef-
fective now, and should not be tied to the
conversion to digital cinema by the movie
theater owners and operators. In support of
such arguments, these commenters stated
that the technology exists now to display
movies with captions and video descriptions,
regardless of whether the movie is exhibited
on film or using digital cinema. Moreover,
since the technology in use for displaying
captions and video descriptions on film will
be compatible with digital projection sys-
tems, they argued, there is no need to post-
pone implementation of a captioning or
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video description regulation until the con-
version to digital has been made. Further-
more, since the conversion to digital may
take years, commenters urged the Depart-
ment to issue a regulation requiring cap-
tioning and video description now, rather
than several years from now.

Advocacy groups and the 11 State attor-
neys general also requested that any regula-
tion include factors describing what con-
stitutes effective captioning and video de-
scription. Recommendations included requir-
ing that captioning be within the same line
of sight to the screen as the movie so that
individuals who are deaf or hard of hearing
can watch the movie and read the captions
at the same time; that the captioning be ac-
cessible from each seat; that the captions be
of sufficient size and contrast to the back-
ground so as to be readable easily; and that
the recent recommendations of the Tele-
communications and Electronics and Infor-
mation Technology Advisory Committee Re-
port to the Access Board that captions be
‘“‘timely, accurate, complete, and efficient’ >
also be included.

The State attorneys general supported the
Department’s statement in the NPRM that
the Department did not anticipate specifying
which type of captioning to provide or what
type of technology to use to provide video
description, but would instead leave that to
the discretion of the movie theater owners
and operators. These State attorneys general
opined that such discretion in the selection
of the type of technology was consistent
with the statutory and regulatory scheme of
the ADA and would permit any new regula-
tion to keep pace with future advancements
in captioning and video description tech-
nology. These same commenters stated that
such discretion may result in a mixed use of
both closed captioning and open captioning,
affording more choices both for the movie
theater owners and operators and for individ-
uals who are deaf or hard of hearing.

The representatives from the movie the-
ater industry strongly urged the Department
against issuing a regulation requiring cap-
tioning or video description. These com-
menters argued that the legislative history
of the ADA expressly precluded regulating in
the area of captioning. (These same com-
menters were silent with regard to video de-
scription on this issue.) The industry com-
menters also argued that to require movie
theater owners and operators to exhibit cap-
tioned and video described movies would
constitute a fundamental alteration in the

5 Refreshed  Accessibility  Standards and
Guidelines in Telecommunications and Elec-
tronic and Information Technology (April 2008),
available at hitp://www.access-board.gov/
sech08/refresh/report/ (last visited June 24,
2010).

28 CFR Ch. | (7-1-12 Edition)

nature of the goods and services offered by
the movie theater owners and operators. In
addition, some industry commenters argued
that any such regulation by the Department
would be inconsistent with the Access
Board’s guidelines. Also, these commenters
noted the progress that has been made in the
industry in making cinema more accessible
even though there is no mandate to caption
or describe movies, and they questioned
whether any mandate is necessary. Finally,
all the industry commenters argued that to
require captioning or video description in 100
percent of movie theater screens for all
showings would constitute an undue burden.

The comments have provided the Depart-
ment with significant information on the
state of the movie industry with regard to
the availability of captioning and video de-
scription, the status of closed captioning
technology, and the status of the transition
to digital cinema. The Department also has
given due consideration to the comments it
has received from individuals, advocacy
groups, governmental entities, and rep-
resentatives of the movie industry. Recently,
the United States Court of Appeals for the
Ninth Circuit held that the ADA requires a
chain of movie theaters to exhibit movies
with closed captioning and video description
unless the theaters can show that to do so
would amount to a fundamental alteration
or undue burden. Arizona ex rel. Goddard V.
Harkins Amusement Enterprises, Inc., 603 F.3d
666 (9th Cir. 2010). However, rather than issue
specific regulatory text at this time, the De-
partment has determined that it should ob-
tain additional information regarding issues
raised by commenters that were not con-
templated at the time of the 2008 NPRM,
supplemental technical information, and up-
dated information regarding the current and
future status of the conversion to digital cin-
ema by movie theater owners and operators.
To this end, the Department is planning to
engage in rulemaking relating specifically to
movie captioning under the ADA in the near
future.

Section 36.304 Removal of Barriers

With the adoption of the 2010 Standards, an
important issue that the Department must
address is the effect that the new (referred to
as ‘‘supplemental’’) and revised ADA Stand-
ards will have on the continuing obligation
of public accommodations to remove archi-
tectural, transportation, and communication
barriers in existing facilities to the extent
that it is readily achievable to do so. See 42
U.S.C. 12182(b)(2)(A)(iv). This issue was not
addressed in the 2004 ADAAG because it was
outside the scope of the Access Board’s stat-
utory authority under the ADA and section
502 of the Rehabilitation Act of 1973. See 29
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U.S.C. 792(b)(3)(A)—(B) (authorizing the Ac-
cess Board to establish and maintain min-
imum guidelines for the standards issued
pursuant to the Architectural Barriers Act
of 1968 and titles II and IIT of the ADA). Re-
sponsibility for implementing title III’s re-
quirement that public accommodations
eliminate barriers in existing facilities
where such removal is readily achievable
rests solely with the Department. The term
‘“‘existing facility”’ is defined in §36.104 of the
final rule. This definition is discussed in
more detail above. See Appendix A discussion
of definitions (§36.104).

The requirements for barrier removal by
public accommodations are established in
the Department’s title III regulation. 28 CFR
36.304. Under this regulation, the Depart-
ment used the 1991 Standards as a guide to
identify what constitutes an architectural
barrier, as well as the specifications that
covered entities must follow in making ar-
chitectural changes to remove the barrier to
the extent that such removal is readily
achievable. 28 CFR 36.304(d); 28 CFR part 36,
app. A (2009). With adoption of the final rule,
public accommodations will now be guided
by the 2010 Standards, defined in §36.104 as
the 2004 ADAAG and the requirements con-
tained in subpart D of 28 CFR part 36.

The 2010 Standards include technical and
scoping specifications for a number of ele-
ments that were not addressed specifically in
the 1991 Standards; these new requirements
were identified as ‘‘supplemental require-
ments’” in the NPRM. The 2010 Standards
also include revisions to technical or scoping
specifications for certain elements that were
addressed in the 1991 Standards, i.e., ele-
ments for which there already were technical
and scoping specifications. Requirements for
which there are revised technical or scoping
specifications in the 2010 Standards are re-
ferred to in the NPRM as ‘‘incremental
changes.”

The Department expressed concern that re-
quiring barrier removal for incremental
changes might place unnecessary cost bur-
dens on businesses that already had removed
barriers in existing facilities in compliance
with the 1991 Standards. With this rule-
making, the Department sought to strike an
appropriate balance between ensuring that
individuals with disabilities are provided ac-
cess to facilities and mitigating potential fi-
nancial burdens from barrier removal on ex-
isting places of public accommodation that
satisfied their obligations under the 1991
Standards.

In the NPRM, the Department proposed
several potential additions to §36.304(d) that
might reduce such financial burdens. First,
the Department proposed a safe harbor for
elements in existing facilities that were
compliant with the 1991 Standards. Under
this approach, an element that is not altered
after the effective date of the 2010 Standards
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and that complies with the scoping and tech-
nical requirements for that element in the
1991 Standards would not be required to un-
dergo modification to comply with the 2010
Standards to satisfy the ADA’s barrier re-
moval obligations. The public accommoda-
tion would thus be deemed to have met its
barrier removal obligation with respect to
that element.

The Department received many comments
on this issue during the 60-day public com-
ment period. After consideration of all rel-
evant information presented on the issue, it
is the Department’s view that this element-
by-element safe harbor provision should be
retained in the final rule. This issue is dis-
cussed further below.

Second, the NPRM proposed several excep-
tions and exemptions from certain supple-
mental requirements to mitigate the barrier
removal obligations of existing play areas
and recreation facilities under the 2004
ADAAG. These proposals elicited many com-
ments from both the business and disability
communities. After consideration of all rel-
evant information presented on the issue, it
is the Department’s view that these excep-
tions and exemptions should not be retained
in the final rule. The specific proposals and
comments, and the Department’s conclu-
sions, are discussed below.

Third, the NPRM proposed a new safe har-
bor approach to readily achievable barrier
removal as applied to qualified small busi-
nesses. This proposed small business safe
harbor was based on suggestions from small
business advocacy groups that requested
clearer guidance on the barrier removal obli-
gations for small businesses. According to
these groups, the Department’s traditional
approach to barrier removal disproportion-
ately affects small businesses. They argued
that most small businesses owners neither
are equipped to understand the ADA Stand-
ards nor can they afford the architects, con-
sultants, and attorneys that might provide
some level of assurance of compliance with
the ADA. For these same reasons, these com-
menters contended, small business owners
are vulnerable to litigation, particularly
lawsuits arising under title III, and often are
forced to settle because the ADA Standards’
complexity makes inadvertent noncompli-
ance likely, even when a small business
owner is acting in good faith, or because the
business cannot afford the costs of litigation.

To address these and similar concerns, the
NPRM proposed a level of barrier removal
expenditures at which qualified small busi-
nesses would be deemed to have met their
readily achievable barrier removal obliga-
tions for certain tax years. This safe harbor
would have provided some protection from
litigation because compliance could be as-
sessed easily. Such a rule, the Department
believed, also could further accessibility, be-
cause qualified small businesses would have
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an incentive to incorporate barrier removal
into short- and long-term planning. The De-
partment recognized that a qualified small
business safe harbor would be a significant
change to the Department’s title III enforce-
ment scheme. Accordingly, the Department
sought comment on whether such an ap-
proach would further the aims underlying
the statute’s barrier removal provisions,
and, if so, the appropriate parameters of the
provision.

After consideration of the many comments
received on this issue, the Department has
decided not to include a qualified small busi-
ness safe harbor in the final rule. This deci-
sion is discussed more fully below.

Element-by-element safe harbor for public ac-
commodations. Public accommodations have a
continuing obligation to remove certain ar-
chitectural, communications, and transpor-
tation barriers in existing facilities to the
extent readily achievable. 42 U.S.C.
12182(b)(2)(A)(iv). Because the Department
uses the ADA Standards as a guide to identi-
fying what constitutes an architectural bar-
rier, the 2010 Standards, once they become
effective, will provide a new reference point
for assessing an entity’s barrier removal ob-
ligations. The 2010 Standards introduce tech-
nical and scoping specifications for many
elements that were not included in the 1991
Standards. Accordingly, public accommoda-
tions will have to consider these supple-
mental requirements when evaluating
whether there are covered barriers in exist-
ing facilities, and, if so, remove them to the
extent readily achievable. Also included in
the 2010 Standards are revised technical and
scoping requirements for elements that were
addressed in the 1991 Standards. These incre-
mental changes were made to address tech-
nological changes that have occurred since
the promulgation of the 1991 Standards, to
reflect additional study by the Access Board,
and to harmonize ADAAG requirements with
the model codes.

In the NPRM, the Department sought
input on a safe harbor in proposed
§36.304(d)(2) intended to address concerns
about the practical effects of the incre-
mental changes on public accommodations’
readily achievable barrier removal obliga-
tions. The proposed element-by-element safe
harbor provided that in existing facilities
elements that are, as of the effective date of
the 2010 Standards, fully compliant with the
applicable technical and scoping require-
ments in the 1991 Standards, need not be
modified or retrofitted to meet the 2010
Standards, until and unless those elements
are altered. The Department posited that it
would be an inefficient use of resources to re-
quire covered entities that have complied
with the 1991 Standards to retrofit already
compliant elements when the change might
only provide a minimal improvement in ac-
cessibility. In addition, the Department was
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concerned that covered entities would have a
strong disincentive for voluntary compliance
if every time the applicable standards were
revised covered entities would be required
once again to modify elements to keep pace
with new requirements. The Department rec-
ognized that revisions to some elements
might confer a significant benefit on some
individuals with disabilities and because of
the safe harbor these benefits would be un-
available until the facility undergoes alter-
ations.

The Department received many comments
on this issue from the business and disability
communities. Business owners and opera-
tors, industry groups and trade associations,
and business advocacy organizations strong-
ly supported the element-by-element safe
harbor. By contrast, disability advocacy or-
ganizations and individuals commenting on
behalf of the disability community were op-
posed to this safe harbor with near una-
nimity.

Businesses and business groups agreed with
the concerns outlined by the Department in
the NPRM, and asserted that the element-
by-element safe harbor is integral to ensur-
ing continued good faith compliance efforts
by covered entities. These commenters ar-
gued that the financial cost and business dis-
ruption resulting from retrofitting elements
constructed or previously modified to com-
ply with 1991 Standards would be detri-
mental to nearly all businesses and not read-
ily achievable for most. They contended that
it would be fundamentally unfair to place
these entities in a position where, despite
full compliance with the 1991 Standards, the
entities would now, overnight, be vulnerable
to barrier removal litigation. They further
contended that public accommodations will
have little incentive to undertake large bar-
rier removal projects or incorporate barrier
removal into long-term planning if there is
no assurance that the actions taken and
money spent for barrier removal would offer
some protection from litigation. One com-
menter also pointed out that the proposed
safe harbor would be consistent with prac-
tices under other Federal accessibility
standards, including the Uniform Federal
Accessibility Standards (UFAS) and the
ADAAG.

Some business commenters urged the De-
partment to expand the element-by-element
safe harbor to include supplemental require-
ments. These commenters argued that im-
posing the 2010 Standards on existing facili-
ties will provide a strong incentive for such
facilities to eliminate some elements en-
tirely, particularly where the element is not
critical to the public accommodation’s busi-
ness or operations (e.g., play areas in fast
food restaurants) or the cost of retrofitting
is significant. Some of these same com-
menters urged the Department to include
within the safe harbor those elements not
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covered by the 1991 Standards, but which an
entity had built in compliance with State or
local accessibility laws. Other commenters
requested safe harbor protection where a
business had attempted barrier removal
prior to the establishment of technical and
scoping requirements for a particular ele-
ment (e.g., play area equipment) if the busi-
ness could show that the element now cov-
ered by the 2010 Standards was functionally
accessible.

Other commenters noted ambiguity in the
NPRM as to whether the element-by-element
safe harbor applies only to elements that
comply fully with the 1991 Standards, or also
encompasses elements that comply with the
1991 Standards to the extent readily achiev-
able. Some commenters proposed that the
safe harbor should exist in perpetuity—that
an element subject to a safe harbor at one
point in time also should be afforded the
same protection with respect to all future re-
visions to the ADA Standards (as with many
building codes). These groups contended that
allowing permanent compliance with the 1991
Standards will ensure readily accessible and
usable facilities while also mitigating the
need for expensive and time-consuming docu-
mentation of changes and maintenance.

A number of commenters inquired about
the effect of the element-by-element safe
harbor on elements that are not in strict
compliance with the 1991 Standards, but con-
form to the terms of settlement agreements
or consent decrees resulting from private
litigation or Federal enforcement actions.
These commenters noted that litigation or
threatened litigation often has resulted in
compromise among parties as to what is
readily achievable. Business groups argued
that facilities that have made modifications
subject to those mnegotiated agreements
should not be subject to the risk of further
litigation as a result of the 2010 Standards.

Lastly, some business groups that sup-
ported the element-by-element safe harbor
nevertheless contended that a better ap-
proach would be to separate barrier removal
altogether from the 2010 Standards, such
that the 2010 Standards would not be used to
determine whether access to an existing fa-
cility is impeded by architectural barriers.
These commenters argued that application
of the 2010 Standards to barrier removal obli-
gations is contrary to the ADA’s directive
that barrier removal is required only where
‘“‘easily accomplishable and able to be car-
ried out without much difficulty or ex-
pense,”’ 42 U.S.C. 12181(9).

Nearly all commenters from the disability
community objected to the proposed ele-
ment-by-element safe harbor. These com-
menters asserted that the adoption of this
safe harbor would permit and sanction the
retention of outdated access standards even
in cases where retrofitting to the 2010 Stand-
ards would be readily achievable. They ar-
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gued that title III’s readily achievable de-
fense is adequate to address businesses’ cost
concerns, and rejected the premise that re-
quiring businesses to retrofit currently com-
pliant elements would be an inefficient use
of resources where readily achievable to do
so. The proposed regulations, these com-
menters asserted, incorporate advances in
technology, design, and construction, and re-
flect congressional and societal under-
standing that accessibility is not a static
concept and that the ADA is a civil rights
law intended to maximize accessibility. Ad-
ditionally, these commenters noted that
since the 2004 revision of the ADAAG will not
be the last, setting a precedent of safe har-
bors for compliant elements will have the ef-
fect of preserving and protecting layers of in-
creasingly outdated accessibility standards.

Many commenters objected to the Depart-
ment’s characterization of the requirements
subject to the safe harbor as reflecting only
incremental changes and asserted that many
of these incremental changes will result in
significantly enhanced accessibility at little
cost. The requirement concerning side-reach
ranges was highlighted as an example of such
requirements. Commenters from the dis-
ability community argued that the revised
maximum side-reach range (from 54 inches
to 48 inches) will result in a substantial in-
crease in accessibility for many persons with
disabilities—particularly individuals of short
stature, for whom the revised reach range
represents the difference between inde-
pendent access to many features and depend-
ence—and that the revisions should be made
where readily achievable to do so. Business
commenters, on the other hand, contended
that application of the safe harbor to this re-
quirement is critical because retrofitting
items, such as light switches and thermo-
stats often requires work (e.g., rewiring,
patching, painting, and re-wallpapering),
that would be extremely burdensome for en-
tities to undertake. These commenters ar-
gued that such a burden is not justified
where many of the affected entities already
have retrofitted to meet the 1991 Standards.

Some commenters that were opposed to
the element-by-element safe harbor proposed
that an entity’s past efforts to comply with
the 1991 Standards might appropriately be a
factor in the readily achievable analysis.
Several commenters proposed a temporary 5-
year safe harbor that would provide reassur-
ance and stability to covered entities that
have recently taken proactive steps for bar-
rier removal, but would also avoid the prob-
lems of preserving access deficits in per-
petuity and creating multiple standards as
subsequent updates are adopted.

After consideration of all relevant infor-
mation presented on this issue during the
comment period, the Department has de-
cided to retain the proposed element-by-ele-
ment safe harbor. Title II’s architectural-
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barrier provisions place the most significant
requirements of accessibility on new con-
struction and alterations. The aim is to re-
quire businesses to make their facilities
fully accessible at the time they are first
constructing or altering those facilities,
when burdens are less and many design ele-
ments will necessarily be in flux, and to im-
pose a correspondingly lesser duty on busi-
nesses that are not changing their facilities.
The Department believes that it would be
consistent with this statutory structure not
to change the requirements for design ele-
ments that were specifically addressed in our
prior standards for those facilities that were
built or altered in full compliance with those
standards. The Department similarly be-
lieves it would be consistent with the statu-
tory scheme not to change the requirements
for design elements that were specifically
addressed in our prior standards for those ex-
isting facilities that came into full compli-
ance with those standards. Accordingly, the
final rule at §36.304(d)(2)(i) provides that ele-
ments that have not been altered in existing
facilities on or after March 15, 2012 and that
comply with the corresponding technical and
scoping specifications for those elements in
the 1991 Standards are not required to be
modified in order to comply with the re-
quirements set forth in the 2010 Standards.
The safe harbor adopted is consistent in
principle with the proposed provision in the
NPRM, and reflects the Department’s deter-
mination that this approach furthers the
statute’s barrier removal provisions and pro-
motes continued good-faith compliance by
public accommodations.

The element-by-element safe harbor adopt-
ed in this final rule is a narrow one. The De-
partment recognizes that this safe harbor
will delay, in some cases, the increased ac-
cessibility that the incremental changes
would provide and that for some individuals
with disabilities the impact may be signifi-
cant. This safe harbor, however, is not a
blanket exemption for every element in ex-
isting facilities. Compliance with the 1991
Standards is determined on an element-by-
element basis in each existing facility.

Section 36.304(d)(2)(ii)(A) provides that
prior to the compliance date of the rule
March 15, 2012, noncompliant elements that
have not been altered are obligated to be
modified to the extent readily achievable to
comply with the requirements set forth in
the 1991 Standards or the 2010 Standards.
Section 36.304(d)(2)(ii)(B) provides that after
the date the 2010 Standards take effect (18
months after publication of the rule), non-
compliant elements that have not been al-
tered must be modified to the extent readily
achievable to comply with the requirements
set forth in the 2010 Standards. Noncom-
plying newly constructed and altered ele-
ments may also be subject to the require-
ments of §36.406(a)(5).
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The Department has not expanded the
scope of the element-by-element safe harbor
beyond those elements subject to the incre-
mental changes. The Department has added
§36.304(d)(2)(iii), explicitly clarifying that ex-
isting elements subject to supplemental re-
quirements for which scoping and technical
specifications are provided for the first time
in the 2010 Standards (e.g., play area require-
ments) are not covered by the safe harbor
and, therefore, must be modified to comply
with the 2010 Standards to the extent readily
achievable. Section 36.304(d)(2)(iii) also iden-
tifies the elements in the 2010 Standards that
are not eligible for the element-by-element
safe harbor. The safe harbor also does not
apply to the accessible routes not previously
scoped in the 1991 standards, such as those
required to connect the boundary of each
area of sport activity, including soccer
fields, basketball courts, baseball fields, run-
ning tracks, skating rinks, and areas sur-
rounding a piece of gymnastic equipment.
See Advisory note to section F206.2.2 of the
2010 Standards. The resource and fairness
concerns underlying the element-by-element
safe harbor are not implicated by barrier re-
moval involving supplemental requirements.
Public accommodations have not been sub-
ject previously to technical and scoping
specifications for these supplemental re-
quirements. Thus, with respect to supple-
mental requirements, the existing readily
achievable standard best maximizes accessi-
bility in the built environment without im-
posing unnecessary burdens on public accom-
modations.

The Department also has declined to ex-
pand the element-by-element safe harbor to
cover existing elements subject to supple-
mental requirements that also may have
been built in compliance with State or local
accessibility laws. Measures taken to remove
barriers under a Federal accessibility provi-
sion logically must be considered in regard
to Federal standards, in this case the 2010
Standards. This approach is based on the De-
partment’s determination that reference to
ADA Standards for barrier removal will pro-
mote certainty, safety, and good design
while still permitting slight deviations
through readily achievable alternative meth-
ods. The Department continues to believe
that this approach provides an appropriate
and workable framework for implementation
of title III’s barrier removal provisions. Be-
cause compliance with State or local accessi-
bility codes is not a reliable indicator of ef-
fective access for purposes of the ADA
Standards, the Department has decided not
to include reliance on such codes as part of
the safe harbor provision.

Only elements compliant with the 1991
Standards are eligible for the safe harbor.
Thus, where a public accommodation at-
tempted barrier removal but full compliance
with the 1991 Standards was not readily
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achievable, the modified element does not
fall within the scope of the safe harbor provi-
sion. A public accommodation at any point
in time must remove barriers to the extent
readily achievable. For existing elements,
for which removal is not readily achievable
at any given time, the public accommoda-
tion must provide its goods, services, facili-
ties, privileges, advantages, or accommoda-
tions through alternative methods that are
readily achievable. See 42 U.S.C.
12182(b)(2)(A)(iv), (V).

One-time evaluation and implementation
of the readily achievable standard is not the
end of the public accommodation’s barrier-
removal obligation. Public accommodations
have a continuing obligation to reevaluate
barrier removal on a regular basis. For ex-
ample, if a public accommodation identified
barriers under the 1991 Standards but did not
remove them because removal was not read-
ily achievable based on cost considerations,
it has a continuing obligation to remove
these barriers if the economic considerations
for the public accommodation change. The
fact that the public accommodation has been
providing its goods or services through alter-
native methods does not negate the con-
tinuing obligation to assess whether removal
of the barrier at issue has become readily
achievable. Public accommodations should
incorporate consideration of their con-
tinuing barrier removal obligations in both
short-term and long-term business planning.

The Department notes that commenters
across the board expressed concern with rec-
ordkeeping burdens implicated by the ele-
ment-by-element safe harbor. Businesses
noted the additional costs and administra-
tive burdens associated with identifying ele-
ments that fall within the element-by-ele-
ment safe harbor, as well as tracking, docu-
menting, and maintaining data on installa-
tion dates. Disability advocates expressed
concern that varying compliance standards
will make enforcement efforts more difficult,
and urged the Department to clarify that
title III entities bear the burden of proof re-
garding entitlement to safe harbor protec-
tion. The Department emphasizes that public
accommodations wishing to benefit from the
element-by-element safe harbor must dem-
onstrate their safe harbor eligibility. The
Department encourages public accommoda-
tions to take appropriate steps to confirm
and document the compliance of existing ele-
ments with the 1991 Standards. Finally,
while the Department has decided not to
adopt in this rulemaking the suggestion by
some commenters to make the protection af-
forded by the element-by-element safe har-
bor temporary, the Department believes this
proposal merits further consideration. The
Department, therefore, will continue to
evaluate the efficacy and appropriateness of
a safe harbor expiration or sunset provision.
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Application to specific scenarios raised in
comments. In response to the NPRM, the De-
partment received a number of comments
that raised issues regarding application of
the element-by-element safe harbor to par-
ticular situations. Business commenters re-
quested guidance on whether the replace-
ment for a broken or malfunctioning ele-
ment that is covered by the 1991 Standards
would have to comply with the 2010 Stand-
ards. These commenters expressed concern
that in some cases replacement of a broken
fixture might necessitate moving a number
of other accessible fixtures (such as in a
bathroom) in order to comply with the fix-
ture and space requirements of the 2010
Standards. Others questioned the effect of
the new standards where an entity replaces
an existing element currently protected by
the safe harbor provision for water or energy
conservation reasons. The Department in-
tends to address these types of scenarios in
technical guidance.

Effective date for barrier removal. Several
commenters expressed concern that the
NPRM did not propose a transition period for
applying the 2004 ADAAG to barrier removal
in existing facilities in cases where the safe
harbors do not apply. These commenters ar-
gued that for newly covered elements, they
needed time to hire attorneys and consult-
ants to assess the impact of the new require-
ments, determine whether they need to
make additional retrofits, price those retro-
fits, assess whether the change actually is
“readily achievable,”” obtain approval for the
removal from owners who must pay for the
changes, obtain permits, and then do the ac-
tual work. The commenters recognized that
there may be some barrier removal actions
that require little planning, but stated that
other actions cost significantly more and re-
quire more budgeting, planning, and con-
struction time.

Barrier removal has been an ongoing re-
quirement that has applied to public accom-
modations since the original regulation took
effect on January 26, 1992. The final rule
maintains the existing regulatory provision
that barrier removal does not have to be un-
dertaken unless it is ‘‘readily achievable.”
The Department has provided in
§36.304(d)(2)(i1)(B) that public accommoda-
tions are not required to apply the 2010
Standards to barrier removal until 18
months after the publication date of this
rule. It is the Department’s view that 18
months is a sufficient amount of time for ap-
plication of the 2010 Standards to barrier re-
moval for those elements not subject to the
safe harbor. This is also consistent with the
compliance date the Department has speci-
fied for applying the 2010 Standards to new
construction and alterations.

Reduced scoping for play areas and other
recreation facilities.
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Play areas. The Access Board published
final guidelines for play areas in October
2000. 65 FR 62498 (Oct. 18, 2000). The guide-
lines include requirements for ground-level
and elevated play components, accessible
routes connecting the components, acces-
sible ground surfaces, and maintenance of
those surfaces. They have been referenced in
Federal playground construction and safety
guidelines and in some State and local codes
and have been used voluntarily when many
play areas across the country have been al-
tered or constructed.

In adopting the 2004 ADAAG (which in-
cludes the play area guidelines published in
2000), the Department acknowledges both the
importance of integrated, full access to play
areas for children and parents with disabil-
ities as well as the need to avoid placing an
untenable fiscal burden on businesses. Con-
sequently, the Department asked seven ques-
tions in the NPRM related to existing play
areas. Two questions related to safe harbors:
one on the appropriateness of a general safe
harbor for existing play areas and another on
public accommodations that have complied
with State or local standards specific to play
areas. The others related to reduced scoping,
limited exemptions, and whether there is a
‘““tipping point’’ at which the costs of compli-
ance with supplemental requirements would
be so burdensome that a public accommoda-
tion would shut down a program rather than
comply with the new requirements. In the
nearly 100 comments received on title IIT
play areas, the majority of commenters
strongly opposed all safe harbors, exemp-
tions, and reductions in scoping, and ques-
tioned the feasibility of determining a tip-
ping point. A smaller number of commenters
advocated for a safe harbor from compliance
with the 2004 ADAAG play area requirements
along with reduced scoping and exemptions
for both readily achievable barrier removal
and alterations.

Commenters were split as to whether the
Department should exempt owners and oper-
ators of public accommodations from com-
pliance with the supplemental requirements
for play areas and recreation facilities and
instead continue to determine accessibility
in these facilities on a case-by-case basis
under existing law. Many commenters were
of the view that the exemption was not nec-
essary because concerns of financial burden
are addressed adequately by the defenses in-
herent in the standard for what constitutes
readily achievable barrier removal. A num-
ber of commenters found the exemption in-
appropriate because no standards for play
areas previously existed. Commenters also
were concerned that a safe harbor applicable
only to play areas and recreation facilities
(but not to other facilities operated by a
public accommodation) would create confu-
sion, significantly limit access for children
and parents with disabilities, and perpetuate
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the discrimination and segregation individ-
uals with disabilities face in the important
social arenas of play and recreation—areas
where little access has been provided in the
absence of specific standards. Many com-
menters suggested that instead of an exemp-
tion, the Department should provide guid-
ance on barrier removal with respect to play
areas and other recreation facilities.

Several commenters supported the exemp-
tion, mainly on the basis of the cost of bar-
rier removal. More than one commenter
noted that the most expensive aspect of bar-
rier removal on existing play areas is the
surfaces for the accessible routes and use
zones. Several commenters expressed the
view that where a play area is ancillary to a
public accommodation (e.g., in quick service
restaurants or shopping centers), the play
area should be exempt from compliance with
the supplemental requirements because bar-
rier removal would be too costly, and as a re-
sult, the public accommodation might elimi-
nate the area.

The Department has been persuaded that
the ADA’s approach to barrier removal, the
readily achievable standard, provides the ap-
propriate balance for the application of the
2010 Standards to existing play areas. Thus,
in existing playgrounds, public accommoda-
tions will be required to remove barriers to
access where these barriers can be removed
without much difficulty or expense.

The NPRM asked if there are State and
local standards specifically regarding play
and recreation area accessibility and wheth-
er facilities currently governed by, and in
compliance with, such State and local stand-
ards or codes should be subject to a safe har-
bor from compliance with similar applicable
requirements in the 2004 ADAAG. The De-
partment also requested comments on
whether it would be appropriate for the Ac-
cess Board to consider the implementation
of guidelines that would extend such a safe
harbor to play and recreation areas under-
taking alterations. In response, no com-
prehensive State or local codes were identi-
fied, and commenters generally noted that
because the 2004 ADAAG contained com-
prehensive accessibility requirements for
these unique areas, public accommodations
should not be afforded a safe harbor from
compliance with them when altering play
and recreation areas. The Department is per-
suaded by these comments that there is in-
sufficient basis to apply a safe harbor for
readily achievable barrier removal or alter-
ations for play areas built in compliance
with State or local laws.

In the NPRM, the Department requested
that public accommodations identify a ‘‘tip-
ping point” at which the costs of compliance
with the supplemental requirements for ex-
isting play areas would be so burdensome
that the entity simply would shut down the
playground. In response, no tipping point
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was identified. Some commenters noted,
however, that the scope of the requirements
may create the choice between wholesale re-
placement of play areas and discontinuance
of some play areas, while others speculated
that some public accommodations may re-
move play areas that are merely ancillary
amenities rather than incur the cost of bar-
rier removal under the 2010 Standards. The
Department has decided that the comments
did not establish any clear tipping point and
therefore that no regulatory response is ap-
propriate in this area.

The NPRM also asked for comment about
the potential effect of exempting existing
play areas of less than 1,000 square feet in
size from the requirements applicable to
play areas. Many trade and business associa-
tions favored exempting these small play
areas, with some arguing that where the
play areas are only ancillary amenities, the
cost of barrier removal may dictate that
they be closed down. Some commenters
sought guidance on the definition of a 1,000-
square-foot play area, seeking clarification
that seating and bathroom spaces associated
with a play area are not included in the size
definition. Disability rights advocates, by
contrast, overwhelmingly opposed this ex-
emption, arguing that these play areas may
be some of the few available in a community;
that restaurants and day care facilities are
important places for socialization between
children with disabilities and those without
disabilities; that integrated play is impor-
tant to the mission of day care centers and
that many day care centers and play areas in
large cities, such as New York City, have
play areas that are less than 1,000 square feet
in size; and that 1,000 square feet was an ar-
bitrary size requirement.

The Department agrees that children with
disabilities are entitled to access to inte-
grated play opportunities. However, the De-
partment is aware that small public accom-
modations are concerned about the costs and
efforts associated with barrier removal. The
Department has given careful consideration
as to how best to insulate small entities
from overly burdensome costs and under-
takings and has concluded that the existing
readily achievable standard, not a separate
exemption, is an effective and employable
method by which to protect these entities.
Under the existing readily achievable stand-
ard, small public accommodations would be
required to comply only with the scoping
and technical requirements of the 2010
Standards that are easily accomplishable
and able to be carried out without much dif-
ficulty or expense. Thus, concerns about pro-
hibitive costs and efforts clearly are ad-
dressed by the existing readily achievable
standard. Moreover, as evidenced by com-
ments inquiring as to how 1,000-square-foot
play areas are to be measured and com-
plaining that the 1,000-square-foot cut-off is
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arbitrary, the exemption posited in the
NPRM would have been difficult to apply. Fi-
nally, a separate exemption would have cre-
ated confusion as to whether, or when, to
apply the exemption or the readily achiev-
able standard. Consequently, the Depart-
ment has decided that an exemption, sepa-
rate and apart from the readily achievable
standard, is not appropriate or necessary for
small private play areas.

In the NPRM, the Department requested
public comment as to whether existing play
areas should be permitted to substitute addi-
tional ground-level play components for the
elevated play components that they other-
wise would have been required to make ac-
cessible. Most commenters opposed this sub-
stitution because the guidelines as well as
considerations of ‘‘readily achievable barrier
removal” inherently contain the flexibility
necessary for a variety of situations. Such
commenters also noted that the Access
Board adopted extensive guidelines with
ample public input, including significant ne-
gotiation and balancing of costs. In addition,
commenters advised that including addi-
tional ground level play components might
result in higher costs because more acces-
sible route surfaces might be required. A
limited number of commenters favored sub-
stitution. The Department is persuaded by
these comments that the proposed substi-
tution of elements may not be beneficial.
The current rules applicable to readily
achievable barrier removal will be used to
determine the number and type of accessible
elements appropriate for a specific facility.

In the NPRM, the Department requested
public comment on whether it would be ap-
propriate for the Access Board to consider
issuing guidelines for alterations to play and
recreation facilities that would permit re-
duced scoping of accessible components or
substitution of ground level play components
in lieu of elevated play components. The De-
partment received little input on this issue,
and most commenters disfavored the sugges-
tion. One commenter that supported this ap-
proach conjectured that it would encourage
public accommodations to maintain and im-
prove their playgrounds as well as provide
more accessibility. The Department is per-
suaded that it is not necessary to ask the Ac-
cess Board to revisit this issue.

The NPRM also asked whether only one
play area of each type should be required to
comply at existing sites with multiple play
areas and whether there are other select re-
quirements applicable to play areas in the
2004 ADAAG for which the Department
should consider exemptions or reduced
scoping. Some commenters were opposed to
the concept of requiring compliance at one
play area of each type at a site with multiple
play areas, citing lack of choice and ongoing
segregation of children and adults with dis-
abilities. Other commenters who supported
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an exemption and reduced scoping for alter-
ations noted that the play equipment indus-
try has adjusted to, and does not take issue
with, the provisions of the 2004 ADAAG; how-
ever, they asked for some flexibility in the
barrier removal requirements as applied to
play equipment, arguing that augmentation
of the existing equipment and installation of
accessible play surfacing equates to whole-
sale replacement of the play equipment. The
Department is persuaded that the current
rules applicable to readily achievable barrier
removal should be used to decide which play
areas must comply with the supplemental re-
quirements presented in the 2010 Standards.

Swimming pools, wading pools, saunas, and
steam rooms. Section 36.304(d)(3)(ii) in the
NPRM specified that for measures taken to
comply with the barrier removal require-
ments, existing swimming pools with at
least 300 linear feet of swimming pool wall
would need to provide only one accessible
means of entry that complies with section
1009.2 or section 1009.3 of the 2004 ADAAG, in-
stead of the two means required for new con-
struction. Commenters opposed the Depart-
ment’s reducing the scoping from that re-
quired in the 2004 ADAAG. The following
were among the factors cited in comments:
that swimming is a common therapeutic
form of exercise for many individuals with
disabilities; that the cost of a swimming pool
lift or other options for pool access is readily
achievable and can be accomplished without
much difficulty or expense; and that the
readily achievable standard already provides
public accommodations with a means to re-
duce their scoping requirements. A few com-
menters cited safety concerns resulting from
having just one accessible means of access,
and stated that because pools typically have
one ladder for every 75 linear feet of pool
wall, they should have more than one acces-
sible means of egress. Other commenters ei-
ther approved or did not oppose providing
one accessible means of access for larger
pools so long as a lift was used.

Section 36.304(d)(4)(ii) of the NPRM pro-
posed to exempt existing swimming pools
with fewer than 300 linear feet of swimming
pool wall from the obligation to provide an
accessible means of entry. Most commenters
strongly opposed this provision, arguing that
aquatic activity is a safe and beneficial form
of exercise that is particularly appropriate
for individuals with disabilities. Many ar-
gued that the readily achievable standard for
barrier removal is available as a defense and
is preferable to creating an exemption for
pool operators for whom providing an acces-
sible means of entry would be readily achiev-
able. Commenters who supported this provi-
sion apparently assumed that providing an
accessible means of entry would be readily
achievable and that therefore the exemption
is needed so that small pool operators do not
have to provide an accessible means of entry.
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The Department has carefully considered
all the information available to it as well as
the comments submitted on these two pro-
posed exemptions for swimming pools owned
or operated by title III entities. The Depart-
ment acknowledges that swimming provides
important therapeutic, exercise, and social
benefits for many individuals with disabil-
ities and is persuaded that exemption of the
vast majority of privately owned or operated
pools from the 2010 Standards is neither ap-
propriate nor necessary. The Department
agrees with the commenters that title III al-
ready contains sufficient limitations on pri-
vate entities’ obligations to remove barriers.
In particular, the Department agrees that
those public accommodations that can dem-
onstrate that making particular existing
swimming pools accessible in accordance
with the 2010 Standards is not readily
achievable are sufficiently protected from
excessive compliance costs. Thus, the De-
partment has eliminated proposed
§36.304(d)(3)(i1) and (d)(4)(ii) from the final
rule.

Proposed §36.304(d)(4)(iii) would have ex-
empted existing saunas and steam rooms
that seat only two individuals from the obli-
gation to remove barriers. This provision
generated far fewer comments than the pro-
visions for swimming pools. People who com-
mented were split fairly evenly between
those who argued that the readily achievable
standard for barrier removal should be ap-
plied to all existing saunas and steam rooms
and those who argued that all existing sau-
nas and steam rooms, regardless of size,
should be exempt from any barrier removal
obligations. The Department considered
these comments and has decided to elimi-
nate the exemption for existing saunas and
steam rooms that seat only two people. Such
an exemption for saunas and steam rooms
that seat only two people is unnecessary be-
cause the readily achievable standard pro-
vides sufficient protection against barrier re-
moval that is overly expensive or too dif-
ficult. Moreover, the Department believes
barrier removal likely will not be readily
achievable for most of these small saunas be-
cause the nature of their prefabricated
forms, which include built-in seats, make it
either technically infeasible or too difficult
or expensive to remove barriers. Con-
sequently a separate exemption for saunas
and steam rooms would have been super-
fluous. Finally, employing the readily
achievable standard for small saunas and
steam rooms is consistent with the Depart-
ment’s decisions regarding the proposed ex-
emptions for play areas and swimming pools.

Several commenters also argued in favor of
a specific exemption for existing spas. The
Department notes that the technically infea-
sible and readily achievable defenses are ap-
plicable equally to existing spas and declines
to adopt such an exemption.
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The Department also solicited comment on
the possibility of exempting existing wading
pools from the obligation to remove barriers
where readily achievable. Most commenters
stated that installing a sloped entry in an
existing wading pool is not likely to be fea-
sible. Because covered entities are not re-
quired to undertake modifications that are
not readily achievable or that would be tech-
nically infeasible, the Department believes
that the rule as drafted provides sufficient
protection from unwarranted expense to the
operators of small existing wading pools.
Other existing wading pools, particularly
those large wading pools found in facilities
such as water parks, must be assessed on a
case-by-case basis. Therefore, the Depart-
ment has not included an exemption for wad-
ing pools in its final rule.

The Department received several com-
ments recommending that existing wave
pools be exempt from barrier removal re-
quirements. The commenters pointed out
that existing wave pools often have a sloped
entry, but do not have the handrails, level
landings, or edge protection required for ac-
cessible entry. Because pool bottom slabs are
structural, they could be subject to cata-
strophic failure if the soil pressure stability
or the under slab dewatering are not main-
tained during the installation of these acces-
sibility features in an already-constructed
pool. They also argue that the only safe de-
sign scenario is to design the wheelchair
ramp, pool lift, or transfer access in a side
cove where the mean water level largely is
unaffected by the wave action, and that this
additional construction to an existing wave
pool is not readily achievable. If located in
the main pool area, the handrails, stan-
chions, and edge protection for sloped entry
will become underwater hazards when the
wave action is pushing onto pool users, and
the use of a pool lift will not be safe without
a means of stabilizing the person against the
forces of the waves while using the lift. They
also pointed out that a wheelchair would
pose a hazard to all wave pool users, in that
the wave action might push other pool users
into the wheelchair or push the wheelchair
into other pool users. The wheelchair would
have to be removed from the pool after the
user has entered (and has transferred to a
flotation device if needed). The commenters
did not specify if these two latter concerns
are applicable to all wave pools or only to
those with more aggressive wave action. The
Department has decided that the issue of
modifications to wave pools is best addressed
on a case-by-case basis, and therefore, this
rule does not contain barrier removal exemp-
tions applicable to wave pools.

The Department also received comments
suggesting that it is not appropriate to re-
quire two accessible means of entry to wave
pools, lazy rivers, sand bottom pools, and
other water amusements that have only one
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point of entry. The Department agrees. The
2010 Standards (at section 242.2, Exception 2)
provide that only one means of entry is re-
quired for wave pools, lazy rivers, sand bot-
tom pools, and other water amusement
where user access is limited to one area.

Other recreation facilities. In the NPRM, the
Department asked about a number of issues
relating to recreation facilities, such as
team or player seating areas, areas of sport
activity, exercise machines, boating facili-
ties, fishing piers and platforms, golf
courses, and miniature golf courses. The De-
partment asked for public comment on the
costs and benefits of applying the 2004
ADAAG to these spaces and facilities. The
discussion of the comments received by the
Department on these issues and the Depart-
ment’s response to those comments can be
found in either the section entitled ‘‘Other
Issues” of Appendix A to this final rule.

Safe harbor for qualified small businesses.
Section 36.304(d)(5) of the NPRM would have
provided that a qualified small business
would meet its obligation to remove archi-
tectural barriers where readily achievable
for a given year if, during that tax year, the
entity spent at least 1 percent of its gross
revenue in the preceding tax year on meas-
ures undertaken in compliance with barrier
removal requirements. Proposed §36.304(d)(5)
has been omitted from the final rule.

The qualified small business safe harbor
was proposed in response to small business
advocates’ requests for clearer guidance on
when barrier removal is, and is not, readily
achievable. According to these groups, the
Department’s approach to readily achievable
barrier removal disproportionately affects
small business for the following reasons: (1)
Small businesses are more likely to operate
in older buildings and facilities; (2) the 1991
Standards are too numerous and technical
for most small business owners to under-
stand and determine how they relate to
State and local building or accessibility
codes; and (3) small businesses are vulnerable
to title III litigation and often are compelled
to settle because they cannot afford the liti-
gation costs involved in proving that an ac-
tion is not readily achievable.

The 2010 Standards go a long way toward
meeting the concern of small businesses with
regard to achieving compliance with both
Federal and State accessibility require-
ments, because the Access Board harmonized
the 2004 ADAAG with the model codes that
form the basis of most State and local acces-
sibility codes. Moreover, the element-by-ele-
ment safe harbor will ensure that unless and
until a small business engages in alteration
of affected elements, the small business will
not have to retrofit elements that were con-
structed in compliance with the 1991 Stand-
ards or, with respect to elements in an exist-
ing facility, that were retrofitted to the 1991
Standards in conjunction with the business’s
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barrier removal obligation prior to the rule’s
compliance date.

In proposing an additional safe harbor for
small businesses, the Department had sought
to promulgate a rule that would provide
small businesses a level of certainty in
short-term and long-term planning with re-
spect to barrier removal. This in turn would
benefit individuals with disabilities in that
it would encourage small businesses to con-
sider and incorporate barrier removal in
their yearly budgets. Such a rule also would
provide some protection, through diminished
litigation risks, to small businesses that un-
dertake significant barrier removal projects.

As proposed in the NPRM, the qualified
small business safe harbor would provide
that a qualified small business has met its
readily achievable barrier removal obliga-
tions for a given year if, during that tax
year, the entity has spent at least 1 percent
of its gross revenue in the preceding tax year
on measures undertaken to comply with title
III barrier removal requirements. (Several
small business advocacy organizations point-
ed out an inconsistency between the Depart-
ment’s description of the small business safe
harbor in the Section-by-Section Analysis
for §36.304 and the proposed regulatory text
for that provision. The proposed regulatory
text sets out the correct parameters of the
proposed rule. The Department does not be-
lieve that the error substantively affected
the comments on this issue. Some com-
menters noted the discrepancy and com-
mented on both; others commented more
generally on the proposal, so the discrepancy
was not relevant.) The Department noted
that the efficacy of any proposal for a small
business safe harbor would turn on the fol-
lowing two determinations: (1) The defini-
tion of a qualified small business, and (2) the
formula for calculating what percentage of
revenue is sufficient to satisfy the readily
achievable presumption.

As proposed in §36.104 in the NPRM, a
‘‘qualified small business’’ is a business enti-
ty defined as a small business concern under
the regulations promulgated by the Small
Business Administration (SBA) pursuant to
the Small Business Act. See 15 U.S.C. 632; 13
CFR part 121. The Department noted that
under section 3(a)(2)(C) of the Small Business
Act, Federal departments and agencies are
prohibited from prescribing a size standard
for categorizing a business concern as a
small business unless the department or
agency has been authorized specifically to do
so or has proposed a size standard in compli-
ance with the criteria set forth in the SBA
regulations, has provided an opportunity for
public notice and comment on the proposed
standard, and has received approval from the
Administrator of the SBA to use the stand-
ard. See 15 U.S.C. 632(a)(2)(C). The Depart-
ment further noted that Federal agencies or
departments promulgating regulations relat-
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ing to small businesses usually use SBA size
criteria, and they otherwise must be pre-
pared to justify how they arrived at a dif-
ferent standard and why the SBA’s regula-
tions do not satisfy the agency’s program re-
quirements. See 13 CFR 121.903. The ADA
does not define ‘‘small business’ or specifi-
cally authorize the Department to prescribe
size standards.

In the NPRM, the Department indicated
its belief that the size standards developed
by the SBA are appropriate for determining
which businesses subject to the ADA should
be eligible for the small business safe harbor
provisions, and proposed to adopt the SBA’s
size standards to define small businesses for
purposes of the qualified small business safe
harbor. The SBA’s small business size stand-
ards define the maximum size that a con-
cern, together with all of its affiliates, may
be if it is to be eligible for Federal small
business programs or to be considered a
small business for the purpose of other Fed-
eral agency programs. Concerns primarily
engaged in the same kind of economic activ-
ity are classified in the same industry re-
gardless of their types of ownership (such as
sole proprietorship, partnership, or corpora-
tion). Approximately 1200 industries are de-
scribed in detail in the North American In-
dustry Classification System—United States,
2007. For most businesses, the SBA has estab-
lished a size standard based on average an-
nual receipts. The majority of places of pub-
lic accommodation will be classified as small
businesses if their average annual receipts
are less than $6.5 million. However, some will
qualify with higher annual receipts. The
SBA small business size standards should be
familiar to many if not most small busi-
nesses, and using these standards in the ADA
regulation would provide some certainty to
owners, operators, and individuals because
the SBA’s current size standards can be
changed only after notice and comment rule-
making.

The Department explained in the NPRM
that the choice of gross revenue as the basis
for calculating the safe harbor threshold was
intended to avoid the effect of differences in
bookkeeping practices and to maximize ac-
cessibility consistent with congressional in-
tent. The Department recognized, however,
that entities with similar gross revenue
could have very different net revenue, and
that this difference might affect what is
readily achievable for a particular entity.
The Department also recognized that adopt-
ing a small business safe harbor would effect
a marked change to the Department’s cur-
rent position on barrier removal. Accord-
ingly, the Department sought public com-
ment on whether a presumption should be
adopted whereby qualifying small businesses
are presumed to have done what is readily
achievable for a given year if, during that
tax year, the entity spent at least 1 percent
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of its gross revenue in the preceding tax year
on barrier removal, and on whether 1 percent
is an appropriate amount or whether gross
revenue would be the appropriate measure.

The Department received many comments
on the proposed qualified small business safe
harbor. From the business community, com-
ments were received from individual busi-
ness owners and operators, industry and
trade groups, and advocacy organizations for
business and industry. From the disability
community, comments were received from
individuals, disability advocacy groups, and
nonprofit organizations involved in pro-
viding services for persons with disabilities
or involved in disability-related fields. The
Department has considered all relevant mat-
ter submitted on this issue during the 60-day
public comment period.

Small businesses and industry groups
strongly supported a qualified small business
safe harbor of some sort, but none supported
the structure proposed by the Department in
the NPRM. All felt strongly that clarifica-
tions and modifications were needed to
strengthen the provision and to provide ade-
quate protection from litigation.

Business commenters’ objections to the
proposed qualified small business safe harbor
fell generally into three categories: (1) That
gross revenue is an inappropriate and inac-
curate basis for determining what is readily
achievable by a small business since it does
not take into account expenses that may re-
sult in a small business operating at a loss;
(2) that courts will interpret the regulation
to mean that a small business must spend 1
percent of gross revenue each year on barrier
removal, i.e., that expenditure of 1 percent of
gross revenue on barrier removal is always
‘“‘readily achievable’; and (3) that a similar
misinterpretation of the 1 percent gross rev-
enue concept, i.e., that 1 percent of gross rev-
enue is always ‘‘readily achievable,” will be
applied to public accommodations that are
not small businesses and that have substan-
tially larger gross revenue. Business groups
also expressed significant concern about the
recordkeeping burdens they viewed as inher-
ent in the Department’s proposal.

Across the board, business commenters ob-
jected to the Department’s proposed use of
gross revenue as the basis for calculating
whether the small business safe harbor has
been met. All contended that 1 percent of
gross revenue is too substantial a trigger for
safe harbor protection and would result in
barrier removal burdens far exceeding what
is readily achievable or ‘‘easily accomplish-
able and able to be carried out without much
difficulty or expense.” 42 U.S.C. 12181(9).
These commenters further pointed out that
gross revenue and receipts vary considerably
from industry to industry depending on the
outputs sold in each industry, and that the
use of gross revenue or receipts would there-
fore result in arbitrary and inequitable bur-
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dens on those subject to the rule. These com-
menters stated that the readily achievable
analysis, and thus the safe harbor threshold,
should be premised on a business’s net rev-
enue so that operating expenses are offset
before determining what amount might be
available for barrier removal. Many business
commenters contended that barrier removal
is not readily achievable if an entity is oper-
ating at a loss, and that a spending formula
premised on net revenue can reflect more ac-
curately businesses’ ability to engage in bar-
rier removal.

There was no consensus among the busi-
ness commenters as to a formula that would
reflect more accurately what is readily
achievable for small businesses with respect
to barrier removal. Those that proposed al-
ternative formulas offered little in the way
of substantive support for their proposals.
One advocacy organization representing a
large cross-section of small businesses pro-
vided some detail on the gross and net rev-
enue of various industry types and sizes in
support of its position that for nearly all
small businesses, net revenue is a better in-
dicator of a business’s financial ability to
spend money on barrier removal. The data
also incidentally highlighted the importance
and complexity of ensuring that each compo-
nent in a safe harbor formula accurately in-
forms and contributes to the ultimate ques-
tion of what is and is not readily achievable
for a small business.

Several business groups proposed that a
threshold of 0.5 percent (or one-half of 1 per-
cent) of gross revenue, or 2.5 percent of net
revenue, spent on ADA compliance might be
a workable measure of what is ‘‘readily
achievable” for small businesses. Other
groups proposed 3 to b percent of net revenue
as a possible measure. Several commenters
proposed affording small businesses an op-
tion of using gross or net revenue to deter-
mine safe harbor eligibility. Another com-
menter proposed premising the safe harbor
threshold on a designated percentage of the
amount spent on renovation in a given year.
Others proposed averaging gross or net rev-
enue over a number of years to account for
cyclical changes in economic and business
environments. Additionally, many proposed
that an entity should be able to roll over ex-
penditures in excess of the safe harbor for in-
clusion in safe harbor analysis in subsequent
years, to facilitate barrier removal planning
and encourage large-scale barrier removal
measures.

Another primary concern of many busi-
nesses and business groups is that the 1 per-
cent threshold for safe harbor protection
would become a de facto ‘‘floor’” for what is
readily achievable for any small business en-
tity. These commenters urged the Depart-
ment to clarify that readily achievable bar-
rier removal remains the standard, and that
in any given case, an entity retains the right
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to assert that barrier removal expenditures
below the 1 percent threshold are not readily
achievable. Other business groups worried
that courts would apply the 1 percent cal-
culus to questions of barrier removal by
businesses too large to qualify for the small
business safe harbor. These commenters re-
quested clarification that the rationale un-
derlying the Department’s determination
that a percentage of gross revenue can ap-
propriately approximate readily achievable
barrier removal for small businesses does not
apply outside the small business context.

Small businesses and business groups uni-
formly requested guidance as to what ex-
penses would be included in barrier removal
costs for purposes of determining whether
the safe harbor threshold has been met.
These commenters contended that any and
all expenses associated with ADA compli-
ance—e.g., consultants, architects, engi-
neers, staff training, and recordkeeping—
should be included in the calculation. Some
proposed that litigation-related expenses, in-
cluding defensive litigation costs, also
should be accounted for in a small business
safe harbor. Additionally, several com-
menters urged the Department to issue a
small business compliance guide with de-
tailed guidance and examples regarding ap-
plication of the readily achievable barrier re-
moval standard and the safe harbor. Some
commenters felt that the Department’s regu-
latory efforts should be focused on clarifying
the readily achievable standard rather than
on introducing a safe harbor based on a set
spending level.

Businesses and business groups expressed
concern that the Department’s proposed
small business safe harbor would not allevi-
ate small business vulnerability to litiga-
tion. Individuals and advocacy groups were
equally concerned that the practical effect of
the Department’s proposal likely would be to
accelerate or advance the initiation of litiga-
tion. These commenters pointed out that an
individual encountering barriers in small
business facilities will not know whether the
entity is noncompliant or entitled to safe
harbor protection. Safe harbor eligibility
can be evaluated only after review of the
small business’s barrier removal records and
financial records. Individuals and advocacy
groups argued that the Department should
not promulgate a rule by which individuals
must file suit to obtain the information
needed to determine whether a lawsuit is ap-
propriate in a particular case, and that,
therefore, the rule should clarify that small
businesses are required to produce such doc-
umentation to any individual upon request.

Several commenters noted that a small
business safe harbor based on net, rather
than gross, revenue would complicate expo-
nentially its efficacy as an affirmative de-
fense, because accounting practices and as-
serted expenses would be subject to dis-
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covery and dispute. One business advocacy
group representing a large cross-section of
small businesses noted that some small busi-
ness owners and operators likely would be
uncomfortable with producing detailed fi-
nancial information, or could be prevented
from using the safe harbor because of inad-
vertent recordkeeping deficiencies.

Individuals, advocacy groups, and non-
profit organizations commenting on behalf
of the disability community uniformly and
strongly opposed a safe harbor for qualified
small businesses, saying it is fundamentally
at odds with the intent of Congress and the
plain language of the ADA. These com-
menters contended that the case-specific fac-
tors underlying the statute’s readily achiev-
able standard cannot be reconciled with a
formulaic accounting approach, and that a
blanket formula inherently is less fair, less
flexible, and less effective than the current
case-by-case determination for whether an
action is readily achievable. Moreover, they
argued, a small business safe harbor for read-
ily achievable barrier removal is unneces-
sary because the statutory standard explic-
itly provides that a business need only spend
what is readily achievable—an amount that
may be more or less than 1 percent of rev-
enue in any given year.

Several commenters opined that the
formulaic approach proposed by the Depart-
ment overlooks the factors that often prove
most conducive and integral to readily
achievable barrier removal—planning and
prioritization. Many commenters expressed
concern that the safe harbor creates an in-
centive for business entities to forego large-
scale barrier removal in favor of smaller,
less costly removal projects, regardless of
the relative access the measures might pro-
vide. Others commented that an emphasis on
a formulaic amount rather than readily
achievable barrier removal might result in
competition among types of disabilities as to
which barriers get removed first, or discrimi-
nation against particular types of disabil-
ities if barrier removal for those groups is
more expensive.

Many commenters opposed to the small
business safe harbor proposed clarifications
and limiting rules. A substantial number of
commenters were strongly opposed to what
they perceived as a vastly overbroad and
overly complicated definition of ‘‘qualified
small business’ for purposes of eligibility for
the safe harbor, and urged the Department
to limit the qualified small business safe
harbor to those businesses eligible for the
ADA small business tax credit under section
44 of the Tax Code. Some commenters from
the disability community contended that the
spending level that triggers the safe harbor
should be cumulative, to reflect the con-
tinuing nature of the readily achievable bar-
rier obligation and to preclude a business
from erasing years of unjustifiable inaction
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or insufficient action by spending up to the
safe harbor threshold for one year. These
commenters also sought explicit clarifica-
tion that the small business safe harbor is an
affirmative defense.

A number of commenters proposed that a
business seeking to use the qualified small
business safe harbor should be required to
have a written barrier removal plan that
contains a prioritized list of significant ac-
cess barriers, a schedule for removal, and a
description of the methods used to identify
and prioritize barriers. These commenters
argued that only spending consistent with
the plan should count toward the qualified
small business threshold.

After consideration of all relevant matter
presented, the Department has concluded
that neither the qualified small business safe
harbor proposed in the NPRM nor any of the
alternatives proposed by commenters will
achieve the Department’s intended results.
Business and industry commenters uni-
formly objected to a safe harbor based on
gross revenue, argued that 1 percent of gross
revenue was out of reach for most, if not all,
small businesses, and asserted that a safe
harbor based on net revenue would better
capture whether and to what extent barrier
removal is readily achievable for small busi-
nesses. Individuals and disability advocacy
groups rejected a set formula as fundamen-
tally inconsistent with the case-specific ap-
proach reflected in the statute.

Commenters on both sides noted ambiguity
as to which ADA-related costs appropriately
should be included in the calculation of the
safe harbor threshold, and expressed concern
about the practical effect of the proposed
safe harbor on litigation. Disability organi-
zations expressed concern that the proposal
might increase litigation because individuals
with disabilities confronted with barriers in
places of public accommodation would not be
able to independently assess whether an en-
tity is noncompliant or is, in fact, protected
by the small business safe harbor. The De-
partment notes that the concerns about en-
forcement-related complexity and expense
likely would increase exponentially with a
small business safe harbor based on net rev-
enue.

The Department continues to believe that
promulgation of a small business safe harbor
would be within the scope of the Attorney
General’s mandate under 42 U.S.C. 12186(b) to
issue regulations to carry out the provisions
of title III. Title III defines ‘‘readily achiev-
able” to mean ‘‘easily accomplishable and
able to be carried out without much dif-
ficulty or expense,” 42 U.S.C. 12181(9), and
sets out factors to consider in determining
whether an action is readily achievable.
While the statutory factors reflect that
whether an action is readily achievable is a
fact-based determination, there is no inher-
ent inconsistency with the Department’s
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proposition that a formula based on revenue
and barrier removal expenditure could accu-
rately approximate the high end of the level
of expenditure that can be considered readily
achievable for a circumscribed subset of title
IIT entities defined, in part, by their max-
imum annual average receipts. Moreover,
the Department’s obligation under the
SBREFA to consider alternative means of
compliance for small businesses, see 5 U.S.C.
603(c), further supports the Department’s
conclusion that a well-targeted formula is a
reasonable approach to implementation of
the statute’s readily achievable standard.
While the Department ultimately has con-
cluded that a small business safe harbor
should not be included in the final rule, the
Department continues to believe that it is
within the Department’s authority to de-
velop and implement such a safe harbor.

As noted above, the business community
strongly objected to a safe harbor premised
on gross revenue, on the ground that gross
revenue is an unreliable indicator of an enti-
ty’s ability to remove barriers, and urged the
Department to formulate a safe harbor based
on net revenue. The Department’s proposed
use of gross revenue was intended to offer a
measure of certainty for qualified small
businesses while ensuring that those busi-
nesses continue to meet their ongoing obli-
gation to remove architectural barriers
where doing so is readily achievable.

The Department believes that a qualified
small business safe harbor based on net rev-
enue would be an unreliable indicator of
what is readily achievable and would be un-
workable in practice. Evaluation of what is
readily achievable for a small business can-
not rest solely on a business’s net revenue
because many decisions about expenses are
inherently subjective, and in some cases a
net loss may be more beneficial (in terms of
taxes, for example) than a small net profit.
The Department does not read the ADA’s
readily achievable standard to mean nec-
essarily that architectural barrier removal is
to be, or should be, a business’s last concern,
or that a business can claim that every bar-
rier removal obligation is not readily achiev-
able. Therefore, if a qualified small business
safe harbor were to be premised on net rev-
enue, assertion of the affirmative defense
would trigger discovery and examination of
the business’s accounting methods and the
validity or necessity of offsetting expenses.
The practical benefits and legal certainty in-
tended by the NPRM would be lost.

Because there was little to no support for
the Department’s proposed use of gross rev-
enue and no workable alternatives are avail-
able at this time, the Department will not
adopt a small business safe harbor in this
final rule. Small business public accommoda-
tions are subject to the barrier removal re-
quirements set out in §36.304 of the final
rule. In addition, the Department plans to
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provide small businesses with more detailed
guidance on assessing and meeting their bar-
rier removal obligations in a small business
compliance guide.

Section 36.308 Seating in Assembly Areas

In the 1991 rule, §36.308 covered seating ob-
ligations for public accommodations in as-
sembly areas. It was bifurcated into (a) ex-
isting facilities and (b) new construction and
alterations. The new construction and alter-
ations provision, §36.308(b), merely stated
that assembly areas should be built or al-
tered in accordance with the applicable pro-
visions in the 1991 Standards. Section
36.308(a), by contrast, provided detailed
guidelines on what barrier removal was re-
quired.

The Department explained in the preamble
to the 1991 rule that §36.308 provided specific
rules on assembly areas to ensure that
wheelchair users, who typically were rel-
egated to inferior seating in the back of as-
sembly areas separate from their friends and
family, would be provided access to seats
that were integrated and equal in quality to
those provided to the general public. Specific
guidance on assembly areas was desirable be-
cause they are found in many different types
of places of public accommodation, ranging
from opera houses (places of exhibition or
entertainment) to private university lecture
halls (places of education), and include as-
sembly areas that range in size from small
movie theaters of 100 or fewer seats to
100,000-seat sports stadiums.

In the NPRM, the Department proposed to
update §36.308(a) by incorporating some of
the applicable assembly area provisions from
the 2010 Standards. Upon further review,
however, the Department has determined
that the need to provide special guidance for
assembly areas in a separate section no
longer exists, except for specialty seating
areas, as discussed below. Since enactment
of the ADA, the Department has interpreted
the 1991 Standards as a guide for determining
the existence of barriers. Courts have af-
firmed this interpretation. See, e.g., Colorado
Cross Disability Coalition v. Too, Inc., 344 F.
Supp. 2d 707 (D. Colo. 2004); Access Now, Inc.
v. AMH CGH, Inc., 2001 WL 1005593 (S.D. Fla.
2001); Pascuiti v. New York Yankees, 87 F.
Supp. 2d 221 (S.D.N.Y. 1999). The 2010 Stand-
ards now establish detailed guidance for
newly constructed and altered assembly
areas, which is provided in §36.406(f), and
these Standards will serve as a new guide for
barrier removal. Accordingly, the former
§36.308(a) has been replaced in the final rule.
Assembly areas will benefit from the same
safe harbor provisions applicable to barrier
removal in all places of public accommoda-
tions as provided in §36.304(d)(2) of the final
rule.

The Department has also decided to re-
move proposed §36.308(c)(2) from the final
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rule. This provision would have required as-
sembly areas with more than 5,000 seats to
provide five wheelchair spaces with at least
three designated companion seats for each of
those five wheelchair spaces. The Depart-
ment agrees with commenters who asserted
that group seating already is addressed more
appropriately in ticketing under §36.302(f).

The Department has determined that pro-
posed §36.308(c)(1), addressing specialty seat-
ing in assembly areas, should remain as
§36.308 in the final rule with additional lan-
guage. This paragraph is designed to ensure
that individuals with disabilities have an op-
portunity to access specialty seating areas
that entitle spectators to distinct services or
amenities not generally available to others.
This provision is not, as several commenters
mistakenly thought, designed to cover lux-
ury boxes and suites. Those areas have sepa-
rate requirements outlined in section 221 of
the 2010 Standards.

Section 36.308 requires only that accessible
seating be provided in each area with distinct
services or amenities. To the extent a cov-
ered entity provides multiple seating areas
with the same services and amenities, each
of those areas would not be distinct and thus
all of them would not be required to be ac-
cessible. For example, if a facility has simi-
lar dining service in two areas, both areas
would not need to be made accessible; how-
ever, if one dining service area is open to
families, while the other is open only to indi-
viduals over the age of 21, both areas would
need to be made accessible. Factors distin-
guishing specialty seating areas generally
are dictated by the type of facility or event,
but may include, for example, such distinct
services and amenities as access to wait staff
for in-seat food or beverage service; avail-
ability of catered food or beverages for pre-
game, intermission, or post-game events; re-
stricted access to lounges with special amen-
ities, such as couches or flat-screen tele-
visions; or access to team personnel or facili-
ties for team-sponsored events (e.g., auto-
graph sessions, sideline passes, or facility
tours) not otherwise available to other spec-
tators.

The NPRM required public accommoda-
tions to locate wheelchair seating spaces and
companion seats in each specialty seating
area within the assembly area. The Depart-
ment has added language in the final rule
stating that public accommodations that
cannot place wheelchair seating spaces and
companion seats in each specialty area be-
cause it is not readily achievable to do so
may meet their obligation by providing spe-
cialty services or amenities to individuals
with disabilities and their companions at
other designated accessible locations at no
additional cost. For example, if a theater
that only has barrier removal obligations
provides wait service to spectators in the
mezzanine, and it is not readily achievable
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to place accessible seating there, it may
meet its obligation by providing wait service
to patrons with disabilities who use wheel-
chairs and their companions at other des-
ignated accessible locations at no additional
cost. This provision does not obviate the ob-
ligation to comply with applicable require-
ments for new construction and alterations,
including dispersion of accessible seating.

Section 36.309 Examinations and Courses

Section 36.309(a) sets forth the general rule
that any private entity that offers examina-
tions or courses relating to applications, li-
censing, certification, or credentialing for
secondary or postsecondary education, pro-
fessional, or trade purposes shall offer such
examinations or courses in a place and man-
ner accessible to persons with disabilities or
offer alternative accessible arrangements for
such individuals. In the NPRM preamble and
proposed regulatory amendment and in this
final rule, the Department relied on its his-
tory of enforcement efforts, research, and
body of knowledge of testing and modifica-
tions, accommodations, and aids in detailing
steps testing entities should take to ensure
that persons with disabilities receive appro-
priate modifications, accommodations, or
auxiliary aids in examination and course set-
tings as required by the ADA. The Depart-
ment received comments from disability
rights groups, organizations that administer
tests, State governments, professional asso-
ciations, and individuals on the language ap-
pearing in the NPRM preamble and amended
regulation and has carefully considered these
comments.

The Department initially set out the pa-
rameters of appropriate documentation re-
quests relating to examinations and courses
covered by this section in the 1991 preamble
at 28 CFR part 36, stating that ‘‘requests for
documentation must be reasonable and must
be limited to the need for the modification
or aid requested.” See 28 CFR part 36, app. B
at 735 (2009). Since that time, the Depart-
ment, through its enforcement efforts pursu-
ant to section 309, has addressed concerns
that requests by testing entities for docu-
mentation regarding the existence of an in-
dividual’s disability and need for a modifica-
tion or auxiliary aid or service were often in-
appropriate and burdensome. The Depart-
ment proposed language stating that while it
may be appropriate for a testing entity to re-
quest that an applicant provide documenta-
tion supporting the existence of a disability
and the need for a modification, accommoda-
tion, or auxiliary aid or service, the request
by the testing entity for such documentation
must be reasonable and limited. The NPRM
proposed that testing entities should nar-
rowly tailor requests for documentation,
limiting those requests to materials that
will allow the testing entities to ascertain
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the nature of the disability and the individ-
ual’s need for the requested modification, ac-
commodation, or auxiliary aid or service.
This proposal codified the 1991 rule’s pre-
amble language regarding testing entities’
requests for information supporting appli-
cants’ requests for testing modifications or
accommodations.

Overall, most commenters supported this
addition to the regulation. These com-
menters generally agreed that documenta-
tion sought by testing entities to support re-
quests for modifications and testing accom-
modations should be reasonable and tailored.
Commenters noted, for example, that the
proposal to require reasonable and tailored
documentation requests ‘‘is not objection-
able. Indeed, it largely tracks DOJ’s long-
standing informal guidance that ‘requests
for documentation must be reasonable and
limited to the need for the modification or
aid requested.’”’

Commenters including disability rights
groups, State governments, professional as-
sociations, and individuals made it clear
that, in addition to the proposed regulatory
change, other significant problems remain
for individuals with disabilities who seek
necessary modifications to examinations and
courses. These problems include detailed
questions about the nature of documentation
materials submitted by candidates, testing
entities’ questioning of documentation pro-
vided by qualified professionals with exper-
tise in the particular disability at issue, and
lack of timeliness in determining whether to
provide requested accommodations or modi-
fications. Several commenters expressed en-
thusiasm for the preamble language address-
ing some of these issues, and some of these
commenters recommended the incorporation
of portions of this preamble language into
the regulatory text. Some testing entities
expressed concerns and uncertainty about
the language in the preamble and sought
clarifications about its meaning. These com-
menters focused most of their attention on
the following language from the NPRM pre-
amble:

Generally, a testing entity should accept
without further inquiry documentation pro-
vided by a qualified professional who has
made an individualized assessment of the ap-
plicant. Appropriate documentation may in-
clude a letter from a qualified professional
or evidence of a prior diagnosis, or accommo-
dation, or classification, such as eligibility
for a special education program. When an ap-
plicant’s documentation is recent and dem-
onstrates a consistent history of a diagnosis,
there is no need for further inquiry into the
nature of the disability. A testing entity
should consider an applicant’s past use of a
particular auxiliary aid or service.

73 FR 34508, 34539 (June 17, 2008).
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Professional organizations, State govern-
ments, individuals, and disability rights
groups fully supported the Department’s pre-
amble language and recommended further
modification of the regulations to encompass
the issues raised in the preamble. A dis-
ability rights group recommended that the
Department incorporate the preamble lan-
guage into the regulations to ensure that
‘“‘documentation demands are strictly lim-
ited in scope and met per se when docu-
mentation of previously provided accom-
modations or aids is provided.” One profes-
sional education organization noted that
many testing corporations disregard the doc-
umented diagnoses of qualified professionals,
and instead substitute their own, often un-
qualified diagnoses of individuals with dis-
abilities. Commenters confirmed that test-
ing entities sometimes ask for unreasonable
information that is either impossible, or ex-
tremely onerous, to provide. A disability
rights organization supported the Depart-
ment’s proposals and noted that private test-
ing companies impose burdensome docu-
mentation requirements upon applicants
with disabilities seeking accommodations
and that complying with the documentation
requests is frequently so difficult, and nego-
tiations over the requests so prolonged, that
test applicants ultimately forgo taking the
test. Another disability rights group urged
the Department to ‘‘expand the final regu-
latory language to ensure that regulations
accurately provide guidance and support the
comments made about reducing the burden
of documenting the diagnosis and existence
of a disability.”

Testing entities, although generally sup-
portive of the proposed regulatory amend-
ment, expressed concern regarding the De-
partment’s proposed preamble language. The
testing entities provided the Department
with lengthy comments in which they sug-
gested that the Department’s rationale de-
lineated in the preamble potentially could
limit them from gathering meaningful and
necessary documentation to determine
whether, in any given circumstance, a dis-
ability is presented, whether modifications
are warranted, and which modifications
would be most appropriate. Some testing en-
tities raised concerns about individuals
skewing testing results by falsely claiming
or feigning disabilities as an improper means
of seeking advantage on an examination.
Several testing entities raised concerns
about and sought clarification regarding the
Department’s use of certain terms and con-
cepts in the preamble, including ‘‘without
further inquiry,” ‘‘appropriate documenta-
tion,” ‘“‘qualified professional,” ‘‘individual-
ized assessment,” and ‘‘consider.” These en-
tities discussed the preamble language at
length, noting that testing entities need to
be able to question some aspects of testing
applicants’ documentation or to request fur-
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ther documentation from some candidates
when the initial documentation is unclear or
incomplete. One testing entity expressed
concern that the Department’s preamble lan-
guage would require the acceptance of a brief
note on a doctor’s prescription pad as ade-
quate documentation of a disability and the
need for an accommodation. One medical ex-
amination organization stated that the De-
partment’s preamble language would result
in persons without disabilities receiving ac-
commodations and passing examinations as
part of a broad expansion of unwarranted ac-
commodations, potentially endangering the
health and welfare of the general public. An-
other medical board ‘‘strenuously objected”
to the “without further inquiry’ language.
Several of the testing entities expressed con-
cern that the Department’s preamble lan-
guage might require testing companies to
accept documentation from persons with
temporary or questionable disabilities, mak-
ing test scores less reliable, harming persons
with legitimate entitlements, and resulting
in additional expense for testing companies
to accommodate more test takers.

It remains the Department’s view that,
when testing entities receive documentation
provided by a qualified professional who has
made an individualized assessment of an ap-
plicant that supports the need for the modi-
fication, accommodation, or aid requested,
they shall generally accept such documenta-
tion and provide the accommodation.

Several commenters sought clarifications
on what types of documentation are accept-
able to demonstrate the existence of a dis-
ability and the need for a requested modi-
fication, accommodation, or aid. The Depart-
ment believes that appropriate documenta-
tion may vary depending on the nature of
the disability and the specific modification
or aid requested, and accordingly, testing en-
tities should consider a variety of types of
information submitted. Examples of types of
information to consider include rec-
ommendations of qualified professionals fa-
miliar with the individual, results of psycho-
educational or other professional evalua-
tions, an applicant’s history of diagnosis,
participation in a special education program,
observations by educators, or the applicant’s
past use of testing accommodations. If an ap-
plicant has been granted accommodations
post-high school by a standardized testing
agency, there is no need for reassessment for
a subsequent examination.

Some commenters expressed concern re-
garding the use of the term ‘‘letter’ in the
proposed preamble sentence regarding appro-
priate documentation. The NPRM preamble
language stated that ‘‘[a]ppropriate docu-
mentation may include a letter from a quali-
fied professional or evidence of a prior diag-
nosis, accommodation, or classification,
such as eligibility for a special education
program.’” 73 FR 34508, 34539 (June 17, 2008).
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Some testing entities posited that the pre-
amble language would require them to ac-
cept a brief letter from a doctor or even a
doctor’s note on a prescription pad indi-
cating “I've been treating (student) for
ADHD and he/she is entitled to extend time
on the ACT.” The Department’s reference in
the NPRM preamble to letters from physi-
cians or other professionals was provided in
order to offer examples of some types of ac-
ceptable documentation that may be consid-
ered by testing entities in evaluating the ex-
istence of an applicant’s disability and the
need for a certain modification, accommoda-
tion, or aid. No one piece of evidence may be
dispositive in make a testing accommoda-
tion determination. The significance of a let-
ter or other communication from a doctor or
other qualified professional would depend on
the professional’s relationship with the can-
didate and the specific content of the com-
munication, as well as how the letter fits in
with the totality of the other factors used to
determine testing accommodations under
this rule. Similarly, an applicant’s failure to
provide results from a specific test or eval-
uation instrument should not of itself pre-
clude approval of requests for modifications,
accommodations, or aids if the documenta-
tion provided by the applicant, in its en-
tirety, is sufficient to demonstrate that the
individual has a disability and requires a re-
quested modification, accommodation, or aid
on the relevant examination. This issue is
discussed in more detail below.

One disability rights organization noted
that requiring a 25-year old who was diag-
nosed in junior high school with a learning
disability and accommodated ever since ‘‘to
produce elementary school report cards to
demonstrate symptomology before the age of
seven is unduly burdensome.”” The same or-
ganization commented that requiring an in-
dividual with a long and early history of dis-
ability to be assessed within three years of
taking the test in question is similarly bur-
densome, stating that ‘‘[t]here is no sci-
entific evidence that learning disabilities
abate with time, nor that Attention Deficits
abate with time * * *”° This organization
noted that there is no justification for re-
peatedly subjecting people to expensive test-
ing regimens simply to satisfy a disbelieving
industry. This is particularly true for adults
with, for example, learning disabilities such
as dyslexia, a persistent condition without
the need for retesting once the diagnosis has
been established and accepted by a standard-
ized testing agency.

Some commenters from testing entities
sought clarification regarding who may be
considered a ‘‘qualified professional.” Quali-
fied professionals are licensed or otherwise
properly credentialed and possess expertise
in the disability for which modifications or
accommodations are sought. For example, a
podiatrist would not be considered to be a
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qualified professional to diagnose a learning
disability or support a request for testing ac-
commodations on that basis. Types of profes-
sionals who might possess the appropriate
credentials and expertise are doctors (includ-
ing psychiatrists), psychologists, nurses,
physical therapists, occupational therapists,
speech therapists, vocational rehabilitation
specialists, school counselors, and licensed
mental health professionals. Additionally,
while testing applicants should present docu-
mentation from qualified professionals with
expertise in the pertinent field, it also is
critical that testing entities that review doc-
umentation submitted by prospective
examinees in support of requests for testing
modifications or accommodations ensure
that their own reviews are conducted by
qualified professionals with similarly rel-
evant expertise.

Commenters also sought clarification of
the term individualized assessment. The De-
partment’s intention in using this term is to
ensure that documentation provided on be-
half of a testing candidate is not only pro-
vided by a qualified professional, but also re-
flects that the qualified professional has in-
dividually and personally evaluated the can-
didate as opposed to simply considering
scores from a review of documents. This is
particularly important in the learning dis-
abilities context, where proper diagnosis re-
quires face-to-face evaluation. Reports from
experts who have personal familiarity with
the candidate should take precedence over
those from, for example, reviewers for test-
ing agencies, who have never personally met
the candidate or conducted the requisite as-
sessments for diagnosis and treatment.

Some testing entities objected to the
NPRM preamble’s use of the phrase ‘‘without
further inquiry.” The Department’s inten-
tion here is to address the extent to which
testing entities should accept documenta-
tion provided by an applicant when the test-
ing entity is determining the need for modi-
fications, accommodations, or auxiliary aids
or services. The Department’s view is that
applicants who submit appropriate docu-
mentation, e.g., documentation that is based
on the careful individual consideration of
the candidate by a professional with exper-
tise relating to the disability in question,
should not be subjected to unreasonably bur-
densome requests for additional documenta-
tion. While some testing commenters ob-
jected to this standard, it reflects the De-
partment’s longstanding position. When an
applicant’s documentation demonstrates a
consistent history of a diagnosis of a dis-
ability, and is prepared by a qualified profes-
sional who has made an individualized eval-
uation of the applicant, there is little need
for further inquiry into the nature of the dis-
ability and generally testing entities should
grant the requested modification, accommo-
dation, or aid.
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After a careful review of the comments,
the Department has decided to maintain the
proposed regulatory language on the scope of

appropriate documentation in
§36.309(b)(1)(iv). The Department has also
added new regulatory language at

§36.309(b)(1)(v) that provides that testing en-
tities shall give considerable weight to docu-
mentation of past modifications, accom-
modations, or auxiliary aids or services re-
ceived in similar testing situations as well as
such modifications, accommodations, or re-
lated aids and services provided in response
to an Individualized Education Program
(IEP) provided under the Individuals with
Disabilities Education Act (IDEA) or a plan
providing services pursuant to section 504 of
the Rehabilitation Act of 1973, as amended
(often referred to as a Section 504 Plan).
These additions to the regulation are nec-
essary because the Department’s position on
the bounds of appropriate documentation
contained in Appendix B, 28 CFR part 36, app.
B (2009), has not been implemented consist-
ently and fully by organizations that admin-
ister tests.

The new regulatory language clarifies that
an applicant’s past use of a particular modi-
fication, accommodation, or auxiliary aid or
service in a similar testing setting or pursu-
ant to an IEP or Section 504 Plan provides
critical information in determining those ex-
amination modifications that would be ap-
plicable in a given circumstance. The addi-
tion of this language and the appropriate
weight to be accorded it is seen as important
by the Department because the types of ac-
commodations provided in both these cir-
cumstances are typically granted in the con-
text of individual consideration of a stu-
dent’s needs by a team of qualified and expe-
rienced professionals. Even though these ac-
commodations decisions form a common
sense and logical basis for testing entities to
rely upon, they are often discounted and ig-
nored by testing entities.

For example, considerable weight is war-
ranted when a student with a Section 504
Plan in place since middle school that in-
cludes the accommodations of extra time
and a quiet room for testing is seeking these
same accommodations from a testing entity
covered by section 309 of the Act. In this ex-
ample, a testing entity receiving such docu-
mentation should clearly grant the request
for accommodations. A history of test ac-
commodations in secondary schools or in
post-secondary institutions, particularly
when determined through the rigors of a
process required and detailed by Federal law,
is as useful and instructive for determining
whether a specific accommodation is re-
quired as accommodations provided in stand-
ardized testing situations.

It is important to note, however, that the
inclusion of this weight does not suggest
that individuals without IEPs or Section 504
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Plans are not also entitled to receive testing
accommodations. Indeed, it is recommended
that testing entities must consider the en-
tirety of an applicant’s history to determine
whether that history, even without the con-
text of a IEP or Section 504 Plan, indicates
a need for accommodations. In addition,
many students with Ilearning disabilities
have made use of informal, but effective ac-
commodations. For example, such students
often receive undocumented accommoda-
tions such as time to complete tests after
school or at lunchtime, or being graded on
content and not form or spelling of written
work. Finally, testing entities shall also con-
sider that because private schools are not
subject to the IDEA, students at private
schools may have a history of receiving ac-
commodations in similar settings that are
not pursuant to an IEP or Section 504 Plan.

Some testing entities sought clarification
that they should only be required to consider
particular use of past modifications, accom-
modations, auxiliary aids or services re-
ceived by testing candidates for prior testing
and examination settings. These commenters
noted that it would be unhelpful to consider
the classroom accommodations for a testing
candidate, as those accommodations would
not typically apply in a standardized test
setting. The Department’s history of en-
forcement in this area has demonstrated
that a recent history of past accommoda-
tions is critical to an understanding of the
applicant’s disability and the appropriate-
ness of testing accommodations.

The Department also incorporates the
NPRM preamble’s ‘‘timely manner’ concept
into the new regulatory language at
§36.309(b)(1)(vi). Under this provision, testing
entities are required to respond in a timely
manner to requests for testing accommoda-
tions in order to ensure equal opportunity
for persons with disabilities. Testing entities
are to ensure that their established process
for securing testing accommodations pro-
vides applicants with a reasonable oppor-
tunity to supplement the testing entities’ re-
quests for additional information, if nec-
essary, and still be able to take the test in
the same testing cycle. A disability rights
organization commented that testing enti-
ties should not subject applicants to unrea-
sonable and intrusive requests for informa-
tion in a process that should provide persons
with disabilities effective modifications in a
timely manner, fulfilling the core objective
of title III to provide equal access. Echoing
this perspective, several disability rights or-
ganizations and a State government com-
menter urged that testing entities should
not make unreasonably burdensome demands
for documentation, particularly where those
demands create impediments to receiving ac-
commodations in a timely manner. Access to
examinations should be offered to persons
with disabilities in as timely a manner as it
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is offered to persons without disabilities.
Failure by a testing entity to act in a timely
manner, coupled with seeking unnecessary
documentation, could result in such an ex-
tended delay that it constitutes a denial of
equal opportunity or equal treatment in an
examination setting for persons with disabil-
ities.

Section 36.311 Mobility Devices

Section 36.311 of the NPRM clarified the
scope and circumstances under which cov-
ered entities are legally obligated to accom-
modate various ‘‘mobility devices.”” Section
36.311 set forth specific requirements for the
accommodation of mobility devices, includ-
ing wheelchairs, manually-powered mobility
aids, and other power-driven mobility de-
vices.

In both the NPRM and the final rule,
§36.311(a) states the general rule that in any
areas open to pedestrians, public accom-
modations shall permit individuals with mo-
bility disabilities to use wheelchairs and
manually-powered mobility aids, including
walkers, crutches, canes, braces, or similar
devices. Because mobility scooters satisfy
the definition of ‘‘wheelchair’’ (i.e., ‘‘a manu-
ally-operated or power-driven device de-
signed primarily for use by an individual
with a mobility disability for the main pur-
pose of indoor, or of both indoor and outdoor
locomotion’’), the reference to them in
§36.311(a) of the final rule has been omitted
to avoid redundancy.

Most business commenters expressed con-
cern that permitting the use of other power-
driven mobility devices by individuals with
mobility disabilities would make such de-
vices akin to wheelchairs and would require
them to make physical changes to their fa-
cilities to accommodate their use. This con-
cern is misplaced. If a facility complies with
the applicable design requirements in the
1991 Standards or the 2010 Standards, the
public accommodation will not be required
to exceed those standards to accommodate
the use of wheelchairs or other power-driven
mobility devices that exceed those require-
ments.

Legal standard for other power-driven mobil-
ity devices. The NPRM version of §36.311(b)
provided that a public accommodation ‘‘shall
make reasonable modifications in its poli-
cies, practices, and procedures to permit the
use of other power-driven mobility devices
by individuals with disabilities, unless the
public accommodation can demonstrate that
the use of the device is not reasonable or
that its use will result in a fundamental al-
teration in the nature of the public accom-
modation’s goods, services, facilities, privi-
leges, advantages, or accommodations.” T3
FR 34508, 34556 (June 17, 2008). In other words,
public accommodations are by default re-
quired to permit the use of other power-driv-
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en mobility devices; the burden is on them to
prove the existence of a valid exception.

Most commenters supported the notion of
assessing whether the use of a particular de-
vice is reasonable in the context of a par-
ticular venue. Commenters, however, dis-
agreed about the meaning of the word ‘‘rea-
sonable” as it is used in §36.311(b) of the
NPRM. Virtually every business and indus-
try commenter took the use of the word
‘“‘reasonable’” to mean that a general reason-
ableness standard would be applied in mak-
ing such an assessment. Advocacy and non-
profit groups almost universally objected to
the use of a general reasonableness standard
with regard to the assessment of whether a
particular device should be allowed at a par-
ticular venue. They argued that the assess-
ment should be based on whether reasonable
modifications could be made to allow a par-
ticular device at a particular venue, and that
the only factors that should be part of the
calculus that results in the exclusion of a
particular device are undue burden, direct
threat, and fundamental alteration.

A few commenters opposed the proposed
provision requiring public accommodations
to assess whether reasonable modifications
can be made to allow other power-driven mo-
bility devices, preferring instead that the
Department issue guidance materials so that
public accommodations would not have to
incur the cost of such analyses. Another
commenter noted a ‘‘fox guarding the hen
house”-type of concern with regard to public
accommodations developing and enforcing
their own modification policy.

In response to comments received, the De-
partment has revised §36.311(b) to provide
greater clarity regarding the development of
legitimate safety requirements regarding
other power-driven mobility devices. The De-
partment has not retained the proposed
NPRM language stating that an other power-
driven mobility device can be excluded if a
public accommodation can demonstrate that
the use of the device is not reasonable or
that its use fundamentally alters the nature
of the goods, services, facilities, privileges,
advantages, or accommodations offered by
the public accommodation because the De-
partment believes that these exceptions are
covered by the general reasonable modifica-
tion requirement contained in §36.302.

Assessment factors. Section 36.311(c) of the
NPRM required public accommodations to
‘‘establish policies to permit the use of other
power-driven mobility devices” and articu-
lated four factors upon which public accom-
modations must base decisions as to whether
a modification is reasonable to allow the use
of a class of other power-driven mobility de-
vices by individuals with disabilities in spe-
cific venues (e.g., doctors’ offices, parks,
commercial buildings, etc.). 73 FR 34508,
34556 (June 17, 2008).
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The Department has relocated and modi-
fied the NPRM text that appeared in
§36.311(c) to new paragraph §36.311(b)(2) to
clarify what factors the public accommoda-
tion shall use in determining whether a par-
ticular other power-driven mobility device
can be allowed in a specific facility as a rea-
sonable modification. Section 36.311(b)(2)
now states that ‘“‘[iln determining whether a
particular other power-driven mobility de-
vice can be allowed in a specific facility as a
reasonable modification under (b)(1), a public
accommodation shall consider’ certain enu-
merated factors. The assessment factors are
designed to assist public accommodations in
determining whether allowing the use of a
particular other power-driven mobility de-
vice in a specific facility is reasonable. Thus,
the focus of the analysis must be on the ap-
propriateness of the use of the device at a
specific facility, rather than whether it is
necessary for an individual to use a par-
ticular device.

The NPRM proposed the following specific
assessment factors: (1) The dimensions,
weight, and operating speed of the mobility
device in relation to a wheelchair; (2) the po-
tential risk of harm to others by the oper-
ation of the mobility device; (3) the risk of
harm to the environment or natural or cul-
tural resources or conflict with Federal land
management laws and regulations; and (4)
the ability of the public accommodation to
stow the mobility device when not in use, if
requested by the user.

Factor 1 was designed to help public ac-
commodations assess whether a particular
device was appropriate, given its particular
physical features, for a particular location.
Virtually all commenters said the physical
features of the device affected their view of
whether a particular device was appropriate
for a particular location. For example, while
many commenters supported the use of an
other power-driven mobility device if the de-
vice were a Segway® PT, because of environ-
mental and health concerns they did not
offer the same level of support if the device
were an off-highway vehicle, all-terrain vehi-
cle (ATV), golf car, or other device with a
fuel-powered or combustion engine. Most
commenters noted that indicators such as
speed, weight, and dimension really were an
assessment of the appropriateness of a par-
ticular device in specific venues and sug-
gested that factor 1 say this more specifi-
cally.

The term ‘‘in relation to a wheelchair” in
the NPRM'’s factor 1 apparently created
some concern that the same legal standards
that apply to wheelchairs would be applied
to other power-driven mobility devices. The
Department has omitted the term ‘“‘in rela-
tion to a wheelchair” from §36.311(b)(2)(i) to
clarify that if a facility that is in compli-
ance with the applicable provisions of the
1991 Standards or the 2010 Standards grants
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permission for an other power-driven mobil-
ity device to go on-site, it is not required to
exceed those standards to accommodate the
use of other power-driven mobility devices.

In response to requests that NPRM factor
1 state more specifically that it requires an
assessment of an other power-driven mobil-
ity device’s appropriateness under particular
circumstances or in particular venues, the
Department has added several factors and
more specific language. In addition, al-
though the NPRM made reference to the op-
eration of other power-driven mobility de-
vices in ‘‘specific venues,”” the Department’s
intent is captured more clearly by ref-
erencing ‘‘specific facility’”” in paragraph
(b)(2). The Department also notes that while
speed is included in factor 1, public accom-
modations should not rely solely on a de-
vice’s top speed when assessing whether the
device can be accommodated; instead, public
accommodations should also consider the
minimum speeds at which a device can be op-
erated and whether the development of speed
limit policies can be established to address
concerns regarding the speed of the device.
Finally, since the ability of the public ac-
commodation to stow the mobility device
when not in use is an aspect of its design and
operational characteristics, the text pro-
posed as factor 4 in the NPRM has been in-
corporated in paragraph (b)(2)(iii).

The NPRM’s version of factor 2 provided
that the ‘“‘potential risk of harm to others by
the operation of the mobility device’ is one
of the determinants in the assessment of
whether other power-driven mobility devices
should be excluded from a site. With this lan-
guage, the Department intended to incor-
porate the safety standard found in
§36.301(b), which provides that public accom-
modations may ‘‘impose legitimate safety
requirements that are necessary for safe op-
eration” into the assessment. However, sev-
eral commenters indicated that they read
this language, particularly the phrase ‘‘po-
tential risk of harm’ to mean that the De-
partment had adopted a concept of risk anal-
ysis different from that which is in the exist-
ing standards. The Department did not in-
tend to create a new standard and has
changed the language in paragraphs (b)(1)
and (b)(2) to clarify the applicable standards,
thereby avoiding the introduction of new as-
sessments of risk beyond those necessary for
the safe operation of the public accommoda-
tion.

While all applicable affirmative defenses
are available to public accommodations in
the establishment and execution of their
policies regarding other power-driven mobil-
ity devices, the Department did not explic-
itly incorporate the direct threat defense
into the assessment factors because
§36.301(b) provides public accommodations
the appropriate framework with which to as-
sess whether legitimate safety requirements
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that may preclude the use of certain other
power-driven mobility devices are necessary
for the safe operation of the public accom-
modation. In order to be legitimate, the safe-
ty requirement must be based on actual
risks and not mere speculation regarding the
device or how it will be operated. Of course,
public accommodations may enforce legiti-
mate safety rules established for the oper-
ation of other-power driven mobility devices
(e.g., reasonable speed restrictions). Finally,
NPRM factor 3 concerning environmental re-
sources and conflicts of law has been relo-
cated to paragraph (b)(2)(v).

As a result of these comments and re-
quests, NPRM factors 1, 2, 3, and 4 have been
revised and renumbered within paragraph
36.311(b)(2) in the final rule.

Several commenters requested that the De-
partment provide guidance materials or
more explicit concepts of which consider-
ations might be appropriate for inclusion in
a policy that allows the use of other power-
driven mobility devices. A public accommo-
dation that has determined that reasonable
modifications can be made in its policies,
practices, or procedures to allow the use of
other power-driven mobility devices should
develop a policy that clearly states the cir-
cumstances under which the use of other
power-driven mobility devices by individuals
with a mobility disability will be permitted.
It also should include clear, concise state-
ments of specific rules governing the oper-
ation of such devices. Finally, the public ac-
commodation should endeavor to provide in-
dividuals with disabilities who use other
power-driven mobility devices with advanced
notice of its policy regarding the use of such
devices and what rules apply to the oper-
ation of these devices.

For example, the U.S. General Services Ad-

ministration (GSA) has developed a policy
allowing the use of the Segway® PT and
other EPAMDs in all Federal buildings under
GSA’s jurisdiction. See General Services Ad-
ministration, Interim Segway® Personal Trans-
porter Policy (Dec. 3, 2007), available at http:/
www.gsa.gov/graphics/pbs/
Interim Segway Policy 121007.pdf (last vis-
ited June 24, 2010). The GSA policy defines
the policy’s scope of coverage by setting out
what devices are and are not covered by the
policy. The policy also sets out requirements
for safe operation, such as a speed limit, pro-
hibits the use of EPAMDs on escalators, and
provides guidance regarding security screen-
ing of these devices and their operators.

A public accommodation that determines
that it can make reasonable modifications to
permit the use of an other power-driven mo-
bility device by an individual with a mobil-
ity disability might include in its policy the
procedure by which claims that the other
power-driven mobility device is being used
for a mobility disability will be assessed for
legitimacy (i.e., a credible assurance that the
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device is being used for a mobility disability,
including a verbal representation by the per-
son with a disability that is not contradicted
by observable fact, or the presentation of a
disability parking space placard or card, or
State-issued proof of disability); the type or
classes of other power-driven mobility de-
vices are permitted to be used by individuals
with mobility disabilities; the size, weight,
and dimensions of the other power-driven
mobility devices that are permitted to be
used by individuals with mobility disabil-
ities; the speed limit for the other power-
driven mobility devices that are permitted
to be used by individuals with mobility dis-
abilities; the places, times, or circumstances
under which the use of the other power-driv-
en mobility devices is or will be restricted or
prohibited; safety, pedestrian, and other
rules concerning the use of the other power-
driven mobility devices; whether, and under
which circumstances, storage for the other
power-driven mobility devices will be made
available; and how and where individuals
with a mobility disability can obtain a copy
of the other power-driven mobility device
policy.

Public accommodations also might con-
sider grouping other power-driven mobility
devices by type (e.g., EPAMDs, golf cars, gas-
oline-powered vehicles, and other devices).
For example, an amusement park may deter-
mine that it is reasonable to allow individ-
uals with disabilities to use EPAMDs in a va-
riety of outdoor programs and activities, but
that it would not be reasonable to allow the
use of golf cars as mobility devices in similar
circumstances. At the same time, the entity
may address its concerns about factors such
as space limitations by disallowing use of
EPAMDs by members of the general public
who do not have mobility disabilities.

The Department anticipates that in many
circumstances, public accommodations will
be able to develop policies that will allow
the use of other power-driven mobility de-
vices by individuals with mobility disabil-
ities without resulting in a fundamental al-
teration of a public accommodation’s goods,
services, facilities, privileges, advantages, or
accommodations. Consider the following ex-
amples:

Example 1: Although individuals who do not
have mobility disabilities are prohibited
from operating EPAMDs at a theme park,
the park has developed a policy allowing in-
dividuals with mobility disabilities to use
EPAMDs as their mobility device at the
park. The policy states that EPAMDs are al-
lowed in all areas of the theme park that are
open to pedestrians as a reasonable modifica-
tion to its general policy on EPAMDs. The
public accommodation has determined that
the facility provides adequate space for a
taller device, such as an EPAMD, and that it
does not fundamentally alter the nature of
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the theme park’s goods and services. The
theme park’s policies do, however, require
that EPAMDs be operated at a safe speed
limit. A theme park employee may inquire
at the ticket gate whether the device is
needed due to the user’s disability or may re-
quest the presentation of a wvalid, State-
issued, disability parking placard (though
presentation of such a placard is not nec-
essary), or other State-issued proof of dis-
ability or a credible assurance that the use
of the EPAMD is for the individual’s mobil-
ity disability. The park employee also may
inform an individual with a disability using
an EPAMD that the theme park’s policy re-
quires that it be operated at or below the
park’s designated speed limit.

Example 2: A shopping mall has developed a
policy whereby EPAMDs may be operated by
individuals with mobility disabilities in the
common pedestrian areas of the mall if the
operator of the device agrees to the fol-
lowing: to operate the device no faster than
the speed limit set by the policy; to use the
elevator, not the escalator, to transport the
EPAMD to different levels; to yield to pedes-
trian traffic; not to leave the device unat-
tended unless it can stand upright and has a
locking system; to refrain from using the de-
vice temporarily if the mall manager deter-
mines that the volume of pedestrian traffic
is such that the operation of the device
would interfere with legitimate safety re-
quirements; and to present the mall manage-
ment office with a valid, State-issued, dis-
ability parking placard (though presentation
of such a placard is not necessary), or State-
issued proof of disability, as a credible assur-
ance that the use of the EPAMD is for the in-
dividual’s mobility disability, upon entry to
the mall.

Inquiry into the use of other power-driven mo-
bility device. Section 36.311(d) of the NPRM
provided that a ‘‘public accommodation may
ask a person using a power-driven mobility
device if the mobility device is required be-
cause of the person’s disability. A public ac-
commodation shall not ask a person using a
mobility device questions about the nature
and extent of the person’s disability.” 73 FR
34508, 34556 (June 17, 2008).

While business commenters did not take
issue with applying this standard to individ-
uals who use wheelchairs, they were not sat-
isfied with the application of this standard
to other power-driven mobility devices. Busi-
ness commenters expressed concern about
people feigning mobility disabilities to be
able to use other power-driven mobility de-
vices in public accommodations in which
their use is otherwise restricted. These com-
menters felt that a mere inquiry into wheth-
er the device is being used for a mobility dis-
ability was an insufficient mechanism by
which to detect fraud by other power-driven
mobility device users who do not have mobil-
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ity disabilities. These commenters believed
they should be given more latitude to make
inquiries of other power-driven mobility de-
vice users claiming a mobility disability
than they would be given for wheelchair
users. They sought the ability to establish a
policy or method by which public accom-
modations may assess the legitimacy of the
mobility disability. They suggested some
form of certification, sticker, or other des-
ignation. One commenter suggested a re-
quirement that a sticker bearing the inter-
national symbol for accessibility be placed
on the device or that some other identifica-
tion be required to signal that the use of the
device is for a mobility disability. Other sug-
gestions included displaying a disability
parking placard on the device or issuing
EPAMDs, like the Segway® PT, a permit
that would be similar to permits associated
with parking spaces reserved for those with
disabilities.

Advocacy, nonprofit, and several indi-
vidual commenters balked at the notion of
allowing any inquiry beyond whether the de-
vice is necessary for a mobility disability
and encouraged the Department to retain
the NPRM'’s language on this topic. Other
commenters, however, were empathetic with
commenters who had concerns about fraud.
At least one Segway® PT advocate suggested
it would be permissible to seek documenta-
tion of the mobility disability in the form of
a simple sign or permit.

The Department has sought to find com-
mon ground by balancing the needs of busi-
nesses and individuals with mobility disabil-
ities wishing to use other power-driven mo-
bility devices with the Department’s long-
standing, well-established policy of not al-
lowing public accommodations or establish-
ments to require proof of a mobility dis-
ability. There is no question that public ac-
commodations have a legitimate interest in
ferreting out fraudulent representations of
mobility disabilities, especially given the
recreational use of other power-driven mo-
bility devices and the potential safety con-
cerns created by having too many such de-
vices in a specific facility at one time. How-
ever, the privacy of individuals with mobil-
ity disabilities and respect for those individ-
uals are also vitally important.

Neither §36.311(d) of the NPRM nor
§36.311(c) of the final rule permits inquiries
into the nature of a person’s mobility dis-
ability. However, the Department does not
believe it is unreasonable or overly intrusive
for an individual with a mobility disability
seeking to use an other power-driven mobil-
ity device to provide a credible assurance to
verify that the use of the other power-driven
mobility device is for a mobility disability.
The Department sought to minimize the
amount of discretion and subjectivity exer-
cised by public accommodations in assessing
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whether an individual has a mobility dis-
ability and to allow public accommodations
to verify the existence of a mobility dis-
ability. The solution was derived from com-
ments made by several individuals who said
they have been admitted with their Segway®
PTs into public entities and public accom-
modations that ordinarily do not allow these
devices on-site when they have presented or
displayed State-issued disability parking
placards. In the examples provided by com-
menters, the parking placards were accepted
as verification that the Segway® PTs were
being used as mobility devices.

Because many individuals with mobility
disabilities avail themselves of State pro-
grams that issue disability parking placards
or cards and because these programs have
penalties for fraudulent representations of
identity and disability, utilizing the parking
placard system as a means to establish the
existence of a mobility disability strikes a
balance between the need for privacy of the
individual and fraud protection for the pub-
lic accommodation. Consequently, the De-
partment has decided to include regulatory
text in §36.311(c)(2) of the final rule that re-
quires public accommodations to accept the
presentation of a valid, State-issued dis-
ability parking placard or card, or State-
issued proof of disability, as verification
that an individual uses the other power-driv-
en mobility device for his or her mobility
disability. A ‘‘valid” disability placard or
card is one that is presented by the indi-
vidual to whom it was issued and is other-
wise in compliance with the State of
issuance’s requirements for disability plac-
ards or cards. Public accommodations are re-
quired to accept a valid, State-issued dis-
ability parking placard or card, or State-
issued proof of disability, as a credible assur-
ance, but they cannot demand or require the
presentation of a valid disability placard or
card, or State-issued proof of disability, as a
prerequisite for use of an other power-driven
mobility device, because not all persons with
mobility disabilities have such means of
proof. If an individual with a mobility dis-
ability does not have such a placard or card,
or State-issued proof of disability, he or she
may present other information that would
serve as a credible assurance of the existence
of a mobility disability.

In lieu of a valid, State-issued disability
parking placard or card, or State-issued
proof of disability, a verbal representation,
not contradicted by observable fact, shall be
accepted as a credible assurance that the
other power-driven mobility device is being
used because of a mobility disability. This
does not mean, however, that a mobility dis-
ability must be observable as a condition for
allowing the use of an other power-driven
mobility device by an individual with a mo-
bility disability, but rather that if an indi-
vidual represents that a device is being used
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for a mobility disability and that individual
is observed thereafter engaging in a physical
activity that is contrary to the nature of the
represented disability, the assurance given is
no longer credible and the individual may be
prevented from using the device.

Possession of a valid, State-issued dis-
ability parking placard or card or a verbal
assurance does not trump a public accom-
modation’s valid restrictions on the use of
other power-driven mobility devices. Accord-
ingly, a credible assurance that the other
power-driven mobility device is being used
because of a mobility disability is not a
guarantee of entry to a public accommoda-
tion because notwithstanding such a credible
assurance, use of the device in a particular
venue may be at odds with the legal standard
in §36.311(b)(1) or with one or more of the
§36.311(b)(2) factors. Only after an individual
with a disability has satisfied all of the pub-
lic accommodation’s policies regarding the
use of other power-driven mobility devices
does a credible assurance become a factor in
allowing the use of the device. For example,
if an individual seeking to use an other
power-driven mobility device fails to satisfy
any of the public accommodation’s stated
policies regarding the use of other power-
driven mobility devices, the fact that the in-
dividual legitimately possesses and presents
a valid, State-issued disability parking
placard or card, or State-issued proof of dis-
ability, does not trump the policy and re-
quire the public accommodation to allow the
use of the device. In fact, in some instances,
the presentation of a legitimately held
placard or card, or State-issued proof of dis-
ability, will have no relevance or bearing at
all on whether the other power-driven mobil-
ity device may be used, because the public
accommodation’s policy does not permit the
device in question on-site under any cir-
cumstances (e.g., because its use would cre-
ate a substantial risk of serious harm to the
immediate environment or natural or cul-
tural resources). Thus, an individual with a
mobility disability who presents a valid dis-
ability placard or card, or State-issued proof
of disability, will not be able to use an ATV
as an other power-driven mobility device in
a mall or a restaurant if the mall or res-
taurant has adopted a policy banning their
use for any or all of the above-mentioned
reasons.

However, an individual with a mobility dis-
ability who has complied with a public ac-
commodation’s stated policies cannot be re-
fused use of the other power-driven mobility
device if he or she has provided a credible as-
surance that the use of the device is for a
mobility disability.
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SUBPART D—NEW CONSTRUCTION AND
ALTERATIONS

Subpart D establishes the title III require-
ments applicable to new construction and al-
terations. The Department has amended this
subpart to adopt the 2004 ADAAG, set forth
the effective dates for implementation of the
2010 Standards, and make related revisions
as described below.

Section 36.403 Alterations: Path of Travel

In the NPRM, the Department proposed
one change to §36.403 on alterations and path
of travel by adding a path of travel safe har-
bor. Proposed §36.403(a)(1) stated that if a
private entity has constructed or altered re-
quired elements of a path of travel in accord-
ance with the 1991 Standards, the private en-
tity is not required to retrofit such elements
to reflect incremental changes in the 2010
Standards solely because of an alteration to
a primary function area served by that path
of travel.

A substantial number of commenters ob-
jected to the Department’s creation of a safe
harbor for alterations to required elements
of a path of travel that comply with the cur-
rent 1991 Standards. These commenters ar-
gued that if a public accommodation already
is in the process of altering its facility, there
should be a legal requirement that individ-
uals with disabilities are entitled to in-
creased accessibility provided by the 2004
ADAAG for path of travel work. These com-
menters also stated that they did not believe
there was a statutory basis for
‘“‘grandfathering’’ facilities that comply with
the 1991 Standards. Another commenter ar-
gued that the updates incorporated into the
2004 ADAAG provide very substantial im-
provements for access, and that since there
already is a 20 percent cost limit on the
amount that can be expended on path of
travel alterations, there is no need for a fur-
ther limitation.

Some commenters supported the safe har-
bor as lessening the economic costs of imple-
menting the 2004 ADAAG for existing facili-
ties. One commenter also stated that with-
out the safe harbor, entities that already
have complied with the 1991 Standards will
have to make and pay for compliance twice,
as compared to those entities that made no
effort to comply in the first place. Another
commenter asked that the safe harbor be re-
vised to include pre-ADA facilities that have
been made compliant with the 1991 Stand-
ards to the extent ‘‘readily achievable’ or, in
the case of alterations, ‘‘to the maximum ex-
tent feasible,”” but that are not in full com-
pliance with the 1991 Standards.

The final rule retains the safe harbor for
required elements of a path of travel to al-
tered primary function areas for private en-
tities that already have complied with the
1991 Standards with respect to those required

28 CFR Ch. | (7-1-12 Edition)

elements. As discussed with respect to
§36.304, the Department believes that this
safe harbor strikes an appropriate balance
between ensuring that individuals with dis-
abilities are provided access to buildings and
facilities and mitigating potential financial
burdens on existing places of public accom-
modation that are undertaking alterations
subject to the 2010 Standards. This safe har-
bor is not a blanket exemption for facilities.
If a private entity undertakes an alteration
to a primary function area, only the required
elements of a path of travel to that area that
already comply with the 1991 Standards are
subject to the safe harbor. If a private entity
undertakes an alteration to a primary func-
tion area and the required elements of a path
of travel to the altered area do not comply
with the 1991 Standards, then the private en-
tity must bring those elements into compli-
ance with the 2010 Standards.

Section 36.405 Alterations: Historic
Preservation

In the 1991 rule, the Department provided
guidance on making alterations to buildings
or facilities that are eligible for listing in
the National Register of Historic Places
under the National Historic Preservation
Act or that are designated as historic under
State or local law. That provision referenced
the 1991 Standards. Because those cross-ref-
erences to the 1991 Standards are no longer
applicable, it is necessary in this final rule
to provide new regulatory text. No sub-
stantive change in the Department’s ap-
proach in this area is intended by this revi-
sion.

Section 36.406 Standards for New Construction
and Alterations

Applicable standards. Section 306 of the
ADA, 42 U.S.C. 12186, directs the Attorney
General to issue regulations to implement
title III that are consistent with the guide-
lines published by the Access Board. As de-
scribed in greater detail elsewhere in this
Appendix, the Department is a statutory
member of the Access Board and was in-
volved significantly in the development of
the 2004 ADAAG. Nonetheless, the Depart-
ment has reviewed the standards and has de-
termined that additional regulatory provi-
sions are necessary to clarify how the De-
partment will apply the 2010 Standards to
places of lodging, social service center estab-
lishments, housing at a place of education,
assembly areas, and medical care facilities.
Those provisions are contained in §36.406(c)—
(g). Each of these provisions is discussed
below.

Section 36.406(a) adopts the 2004 ADAAG as
part of the 2010 Standards and establishes
the compliance date and triggering events
for the application of those standards to
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both new construction and alterations. Ap-
pendix B of this final rule (Analysis and
Commentary on the 2010 ADA Standards for
Accessible Design) provides a description of
the major changes in the 2010 Standards (as
compared to the 1991 ADAAG) and a discus-
sion of the public comments that the Depart-
ment received on specific sections of the 2004
ADAAG. A number of commenters asked the
Department to revise certain provisions in
the 2004 ADAAG in a manner that would re-
duce either the required scoping or specific
technical accessibility requirements. As pre-
viously stated, the ADA requires the Depart-
ment to adopt standards consistent with the
guidelines adopted by the Access Board. The
Department will not adopt any standards
that provide less accessibility than is pro-
vided under the guidelines contained in the
2004 ADAAG because the guidelines adopted
by the Access Board are ‘“‘minimum guide-
lines.” 42 U.S.C. 12186(c).

In the NPRM, the Department specifically
proposed amending §36.406(a) by dividing it
into two sections. Proposed §36.406(a)(1) spec-
ified that new construction and alterations
subject to this part shall comply with the
1991 Standards if physical construction of
the property commences less than six
months after the effective date of the rule.
Proposed §36.406(a)(2) specified that new con-
struction and alterations subject to this part
shall comply with the proposed standards if
physical construction of the property com-
mences six months or more after the effec-
tive date of the rule. The Department also
proposed deleting the advisory information
now published in a table at §36.406(b).

Compliance date. When the ADA was en-
acted, the compliance dates for various pro-
visions were delayed in order to provide time
for covered entities to become familiar with
their new obligations. Titles II and III of the
ADA generally became effective on January
26, 1992, six months after the regulations
were published. See 42 U.S.C. 12131 note; 42
U.S.C. 12181 note. New construction under
title II and alterations under either title IT
or title III had to comply with the design
standards on that date. See 42 U.S.C. 12131
note; 42 U.S.C. 12183(a)(2). For new construc-
tion under title III, the requirements applied
to facilities designed and constructed for
first occupancy after January 26, 1993—18
months after the 1991 Standards were pub-
lished by the Department. See 42 U.S.C.
12183(a)(1).

The Department received numerous com-
ments on the issue of effective date, many of
them similar to those received in response to
the ANPRM. A substantial number of com-
menters advocated a minimum of 18 months
from publication of the final rule to the ef-
fective date for application of the standards
to new construction, consistent with the
time period used for implementation of the
1991 Standards. Many of these commenters
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argued that the 18-month period was nec-
essary to minimize the likelihood of having
to redesign projects already in the design
and permitting stages at the time that the
final rule is published. According to these
commenters, large projects take several
years from design to occupancy, and can be
subject to delays from obtaining zoning, site
approval, third-party design approval (i.e.,
architectural review), and governmental per-
mits. To the extent the new standards neces-
sitate changes in any previous submissions
or permits already issued, businesses might
have to expend significant funds and incur
delays due to redesign and resubmission.

Some commenters also expressed concern
that a six-month period would be hard to im-
plement given that many renovations are
planned around retail selling periods, holi-
days, and other seasonal concerns. For exam-
ple, hotels plan renovations during their
slow periods, retail establishments avoid
renovations during the major holiday selling
periods, and businesses in certain parts of
the country cannot do any major construc-
tion during parts of the winter.

Some commenters argued that chain estab-
lishments need additional time to redesign
their ‘“‘master facility’ designs for replica-
tion at multiple locations, taking into ac-
count both the new standards and applicable
State and local accessibility requirements.

Other commenters argued for extending
the effective date from six months to a min-
imum of 12 months for many of the same rea-
sons, and one commenter argued that there
should be a tolling of the effective date for
those businesses that are in the midst of the
permitting process if the necessary permits
are delayed due to legal challenges or other
circumstances outside the business’s control.

Several commenters took issue with the
Department’s characterization of the 2004
ADAAG and the 1991 Standards as two simi-
lar rules. These commenters argued that
many provisions in the 2004 ADAAG rep-
resent a ‘‘substantial and significant’’ depar-
ture from the 1991 Standards and that it will
take a great deal of time and money to iden-
tify all the changes and implement them. In
particular, they were concerned that small
businesses lacked the internal resources to
respond quickly to the new changes and that
they would have to hire outside experts to
assist them. One commenter expressed con-
cern that regardless of familiarity with the
2004 ADAAG, since the 2004 ADAAG stand-
ards are organized in an entirely different
manner from the 1991 Standards, and con-
tain, in the commenter’s view, extensive
changes, it will make the shift from the old
to the new standards quite complicated.

Several commenters also took issue with
the Department’s proffered rationale that by
adopting a six-month effective date, the De-
partment was following the precedent of
other Federal agencies that have adopted the
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2004 ADAAG for facilities whose accessibility
they regulate. These commenters argued
that the Department’s title III regulation
applies to a much broader range and number
of facilities and programs than the other
Federal agencies (i.e., Department of Trans-
portation and the General Services Adminis-
tration) and that those agencies regulate ac-
cessibility primarily in either governmental
facilities or facilities operated by quasi-gov-
ernmental authorities.

Several commenters representing the trav-
el, vacation, and golf industries argued that
the Department should adopt a two-year ef-
fective date for new construction. In addi-
tion to many of the arguments made by com-
menters in support of an 18-month effective
date, these commenters also argued that a
two-year time frame would allow States with
DOJ-certified building codes to have the
time to amend their codes to meet the 2004
ADAAG so that design professionals can
work from compatible codes and standards.

Several commenters recommended treat-
ing alterations differently than new con-
struction, arguing for a one-year effective
date for alterations. Another commenter
representing building officials argued that a
minimum of a six-month phase-in for alter-
ations was sufficient, since a very large per-
centage of alteration projects ‘‘are of a scale
that they should be able to accommodate the
phase-in.”

In contrast, many commenters argued that
the proposed six-month effective date should
be retained in the final rule.

The Department has been persuaded by
concerns raised by some of the commenters
that the six month compliance date proposed
in the NPRM for application of the 2010
Standards may be too short for certain
projects that are already in the midst of the
design and permitting process. The Depart-
ment has determined that for new construc-
tion and alterations, compliance with the
2010 Standards will not be required until 18
months from the date the final rule is pub-
lished. This is consistent with the amount of
time given when the 1991 regulation was pub-
lished. Since many State and local building
codes contain provisions that are consistent
with 2004 ADAAG, the Department has de-
cided that public accommodations that
choose to comply with the 2010 Standards as
defined in §36.104 before the compliance date
will still be considered in compliance with
the ADA. However, public accommodations
that choose to comply with the 2010 Stand-
ards in lieu of the 1991 Standards prior to the
compliance date described in this rule must
choose one or the other standard, and may
not rely on some of the requirements con-
tained in one standard and some of the re-
quirements contained in the other standard.

Triggering event. In the NPRM, the Depart-
ment proposed using the start of physical
construction as the triggering event for ap-
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plying the proposed standards to new con-
struction under title III. This triggering
event parallels that for the alterations provi-
sions (i.e., the date on which construction be-
gins), and would apply clearly across all
types of covered public accommodations.
The Department also proposed that for pre-
fabricated elements, such as modular build-
ings and amusement park rides and attrac-
tions, or installed equipment, such as ATMs,
the start of construction means the date on
which the site preparation begins. Site prep-
aration includes providing an accessible
route to the element.

The Department’s NPRM sought public
comment on how to define the start of con-
struction and the practicality of applying
commencement of construction as a trig-
gering event. The Department also requested
input on whether the proposed definition of
the start of construction was sufficiently
clear and inclusive of different types of fa-
cilities. The Department also sought input
about facilities subject to title III for which
commencement of construction would be
ambiguous or problematic.

The Department received numerous com-
ments recommending that the Department
adopt a two-pronged approach to defining
the triggering event. In those cases where
permits are required, the Department should
use ‘‘date of permit application’ as the effec-
tive date triggering event, and if no permit
is required, the Department should use
“‘start of construction.” A number of these
commenters argued that the date of permit
application is appropriate because the appli-
cant would have to consider the applicable
State and Federal accessibility standards in
order to submit the designs usually required
with the application. Moreover, the date of
permit application is a typical triggering
event in other code contexts, such as when
jurisdictions introduce an updated building
code. Some commenters expressed concern
that using the date of ‘‘start of construc-
tion”” was problematic because the date can
be affected by factors that are outside the
control of the owner. For example, an owner
can plan construction to start before the new
standards take effect and therefore use the
1991 Standards in the design. If permits are
not issued in a timely manner, then the con-
struction could be delayed until after the ef-
fective date, and then the project would have
to be redesigned. This problem would be
avoided if the permit application date was
the triggering event. Two commenters ex-
pressed concern that the term ‘‘start of con-
struction” is ambiguous, because it is un-
clear whether start of construction means
the razing of structures on the site to make
way for a new facility or means site prepara-
tion, such as regrading or laying the founda-
tion.

One commenter recommended using the
‘‘signing date of a construction contract,”
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and an additional commenter recommended
that the new standards apply only to ‘‘build-
ings permitted after the effective date of the
regulations.”

One commenter stated that for facilities
that fall outside the building permit require-
ments (ATMs, prefabricated saunas, small
sheds), the triggering event should be the
date of installation, rather than the date the
space for the facility is constructed.

The Department is persuaded by the com-
ments to adopt a two-pronged approach to
defining the triggering event for new con-
struction and alterations. The final rule
states that in those cases where permits are
required, the triggering event shall be the
date when the last application for a building
permit application or permit extension is
certified to be complete by a State, county,
or local government, or in those jurisdic-
tions where the government does not certify
completion of applications, the date when
the last application for a building permit or
permit extension is received by the State,
county, or local government. If no permits
are required, then the triggering event shall
be the ‘‘start of physical construction or al-
terations.” The Department has also added
clarifying language related to the term
‘“‘start of physical construction or alter-
ations” to make it clear that ‘‘start of phys-
ical construction or alterations’ is not in-
tended to mean the date of ceremonial
groundbreaking or the date a structure is
razed to make it possible for construction of
a facility to take place.

Amusement rides. Section 234 of the 2010
Standards provides accessibility guidelines
for newly designed and constructed amuse-
ment rides. The amusement ride provisions
do not provide a ‘‘triggering event’’ for new
construction or alteration of an amusement
ride. An industry commenter requested that
the triggering event of ‘‘first use’ as noted
in the Advisory note to section 234.1 of the
2004 ADAAG be included in the final rule.
The Advisory note provides that ‘‘[a] custom
designed and constructed ride is new upon its
first use, which is the first time amusement
park patrons take the ride.”” The Depart-
ment declines to treat amusement rides dif-
ferently than other types of new construc-
tion and alterations and under the final rule,
they are subject to §36.406(a)(3). Thus, newly
constructed and altered amusement rides
shall comply with the 2010 Standards if the
start of physical construction or the alter-
ation is on or after 18 months from the publi-
cation date of this rule. The Department also
notes that section 234.4.2 of the 2010 Stand-
ards only applies where the structural or
operational characteristics of an amusement
ride are altered. It does not apply in cases
where the only change to a ride is the theme.

Noncomplying mew construction and alter-
ations. The element-by-element safe harbor
referenced in §36.304(d)(2) has no effect on
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new or altered elements in existing facilities
that were subject to the 1991 Standards on
the date that they were constructed or al-
tered, but do not comply with the technical
and scoping specifications for those elements
in the 1991 Standards. Section 36.406(a)(5) of
the final rule sets forth the rules for non-
compliant new construction or alterations in
facilities that were subject to the require-
ments of this part. Under those provisions,
noncomplying new construction and alter-
ations constructed or altered after the effec-
tive date of the applicable ADA requirements
and before March 15, 2012 shall, before March
15, 2012, be made accessible in accordance
with either the 1991 Standards or the 2010
Standards. Noncomplying new construction
and alterations constructed or altered after
the effective date of the applicable ADA re-
quirements and before March 15, 2012, shall,
on or after March 15, 2012, be made accessible
in accordance with the 2010 Standards.

Section 36.406(b) Application of Standards to
Fized Elements

The final rule contains a new §36.406(b)
that clarifies that the requirements estab-
lished by this section, including those con-
tained in the 2004 ADAAG, prescribe the re-
quirements necessary to ensure that fixed or
built-in elements in new or altered facilities
are accessible to individuals with disabil-
ities. Once the construction or alteration of
a facility has been completed, all other as-
pects of programs, services, and activities
conducted in that facility are subject to the
operational requirements established else-
where in this final rule. Although the De-
partment has often chosen to use the re-
quirements of the 1991 Standards as a guide
to determining when and how to make equip-
ment and furnishings accessible, those cov-
erage determinations fall within the discre-
tionary authority of the Department.

The Department is also clarifying that the
advisory notes, appendix notes, and figures
that accompany the 1991 and 2010 Standards
do not establish separately enforceable re-
quirements unless otherwise specified in the
text of the standards. This clarification has
been made to address concerns expressed by
ANPRM commenters who mistakenly be-
lieved that the advisory notes in the 2004
ADAAG established requirements beyond
those established in the text of the guide-
lines (e.g., Advisory 504.4 suggests, but does
not require, that covered entities provide
visual contrast on stair tread nosings to
make them more visible to individuals with
low vision). The Department received no
comments on this provision in the NPRM.

Section 36.406(c) Places of Lodging

In the NPRM, the Department proposed a
new definition for public accommodations
that are ‘‘places of lodging”’ and a new
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§36.406(c) to clarify the scope of coverage for
places of public accommodation that meet
this definition. For many years the Depart-
ment has received inquiries from members of
the public seeking clarification of ADA cov-
erage of rental accommodations in
timeshares, condominium hotels, and mixed-
use and corporate hotel facilities that oper-
ate as places of public accommodation (as
that term is now defined in §36.104). These
facilities, which have attributes of both resi-
dential dwellings and transient lodging fa-
cilities, have become increasingly popular
since the ADA’s enactment in 1990 and make
up the majority of new hotel construction in
some vacation destinations. The hybrid resi-
dential and lodging characteristics of these
new types of facilities, as well as their own-
ership characteristics, complicate deter-
minations of ADA coverage, prompting ques-
tions from both industry and individuals
with disabilities. While the Department has
interpreted the ADA to encompass these
hotel-like facilities when they are used to
provide transient lodging, the regulation
previously has specifically not addressed
them. In the NPRM, the Department pro-
posed a new §36.406(c), entitled ‘‘Places of
Lodging,” which was intended to clarify that
places of lodging, including certain
timeshares, condominium hotels, and mixed-
use and corporate hotel facilities, shall com-
ply with the provisions of the proposed
standards, including, but not limited to, the
requirements for transient lodging in sec-
tions 224 and 806 of the 2004 ADAAG.

The Department’s NPRM sought public
input on this proposal. The Department re-
ceived a substantial number of comments on
these issues from industry representatives,
advocates for persons with disabilities, and
individuals. A significant focus of these com-
ments was on how the Department should
define and regulate vacation rental units in
timeshares, vacation communities, and
condo-hotels where the units are owned and
controlled by individual owners and rented
out some portion of time to the public, as
compared to traditional hotels and motels
that are owned, controlled, and rented to the
public by one entity.

Scoping and technical requirements applicable
to ‘“‘places of lodging.” In the NPRM, the De-
partment asked for public comment on its
proposal in §36.406(c) to apply to places of
lodging the scoping and technical require-
ments for transient lodging, rather than the
scoping and technical requirements for resi-
dential dwelling units.

Commenters generally agreed that the
transient lodging requirements should apply
to places of lodging. Several commenters
stated that the determination as to which
requirements apply should be made based on
the intention for use at the time of design
and construction. According to these com-
menters, if units are intended for transient
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rentals, then the transient lodging standards
should apply, and if they are intended to be
used for residential purposes, the residential
standards should apply. Some commenters
agreed with the application of transient
lodging standards to places of lodging in gen-
eral, but disagreed about the characteriza-
tion of certain types of facilities as covered
places of lodging.

The Department agrees that the scoping
and technical standards applicable to tran-
sient lodging should apply to facilities that
contain units that meet the definition of
‘“‘places of lodging.”

Scoping for timeshare or condominium hotels.
In the NPRM, the Department sought com-
ment on the appropriate basis for deter-
mining scoping for a timeshare or condo-
minium-hotel. A number of commenters in-
dicated that scoping should be based on the
usage of the facility. Only those units used
for short-term stays should be counted for
application of the transient lodging stand-
ards, while units sold as residential prop-
erties should be treated as residential units
not subject to the ADA. One commenter
stated that scoping should be based on the
maximum number of sleeping units available
for public rental. Another commenter point-
ed out that unlike traditional hotels and mo-
tels, the number of units available for rental
in a facility or development containing indi-
vidually owned units is not fixed over time.
Owners have the right to participate in a
public rental program some, all, or none of
the time, and individual owner participation
changes from year to year.

The Department believes that the deter-
mination for scoping should be based on the
number of units in the project that are de-
signed and constructed with the intention
that their owners may participate in a tran-
sient lodging rental program. The Depart-
ment cautions that it is not the number of
owners that actually exercise their right to
participate in the program that determines
the scoping. Rather it is the units that could
be placed into an on-site or off-site transient
lodging rental program. In the final rule, the
Department has added a provision to
§36.406(c)(3), which states that units intended
to be used exclusively for residential pur-
poses that are contained in facilities that
also meet the definition of place of lodging
are not covered by the transient lodging
standards. Title III of the ADA does not
apply to units designed and constructed with
the intention that they be rented or sold as
exclusively residential units. Such units are
covered by the Fair Housing Act (FHAct),
which contains requirements for certain fea-
tures of accessible and adaptable design both
for units and for public and common use
areas. All units designed and constructed
with the intention that they may be used for
both residential and transient lodging pur-
poses are covered by the ADA and must be
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counted for determining the required number
of units that must meet the transient lodg-
ing standards in the 2010 Standards. Public
use and common use areas in facilities con-
taining units subject to the ADA also must
meet the 2010 Standards. In some develop-
ments, units that may serve as residential
units some of the time and rental units some
of the time will have to meet both the
FHAct and the ADA requirements. For ex-
ample, all of the units in a vacation condo-
minium facility whose owners choose to rent
to the public when they are not using the
units themselves would be counted for the
purposes of determining the appropriate
number of units that must comply with the
2010 Standards. In a newly constructed con-
dominium that has three floors with units
dedicated to be sold solely as residential
housing and three floors with units that may
be used as residences or hotel units, only the
units on the three latter floors would be
counted for applying the 2010 Standards. In a
newly constructed timeshare development
containing 100 units, all of which may be
made available to the public through an ex-
change or rental program, all 100 units would
be counted for purposes of applying the 2010
Standards.

One commenter also asked the Department
for clarification of how to count individually
owned ‘‘lock-off units.” Lock-off units are
units that are multi-bedroom but can be
‘“‘locked off” into two separate units, each
having individual external access. This com-
menter requested that the Department state
in the final rule that individually owned
lock-off units do not constitute multiple
guest rooms for purposes of calculating com-
pliance with the scoping requirements for ac-
cessible units, since for the most part the
lock-off units are used as part of a larger ac-
cessible unit, and portions of a unit not
locked off would constitute both an acces-
sible one-bedroom unit or an accessible two-
bedroom unit with the lock-off unit.

It is the Department’s view that lock-off
units that are individually owned that can
be temporarily converted into two units do
not constitute two separate guest rooms for
purposes of calculating compliance with the
scoping requirements.

One commenter asked the Department how
developers should scope units where build-
ings are constructed in phases over a span of
years, recommending that the scoping be
based on the total number of units expected
to be constructed at the project and not on
a building-by-building basis or on a phase-
by-phase basis. The Department does not
think scoping should be based on planned
number of units, which may or may not be
actually constructed over a period of years.
However, the Department recognizes that re-
sort developments may contain buildings
and facilities that are of all sizes from sin-
gle-unit cottages to facilities with hundreds
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of units. The Department believes it would
be appropriate to allow designers, builders,
and developers to aggregate the units in fa-
cilities with 50 or fewer units that are sub-
ject to a single permit application and that
are on a common site or that are constructed
at the same time for the purposes of apply-
ing the scoping requirements in table 224.2.
Facilities with more than 50 units should be
scoped individually in accordance with the
table. The regulation has been revised to re-
flect this application of the scoping require-
ments.

One commenter also asked the Department
to use the title III regulation to declare that
timeshares subject to the transient lodging
standards are exempt from the design and
construction requirements of the FHAct.
The coverage of the FHAct is set by Congress
and interpreted by regulations issued by the
Department of Housing and Urban Develop-
ment. The Department has no authority to
exempt anyone from coverage of the FHAct.

Application of ADA to places of lodging that
contain individually owned units. The Depart-
ment believes that regardless of ownership
structure for individual units, rental pro-
grams (whether they are on- or off-site) that
make transient lodging guest rooms avail-
able to the public must comply with the gen-
eral nondiscrimination requirements of the
ADA. In addition, as provided in §36.406(c),
newly constructed facilities that contain ac-
commodations intended to be used for tran-
sient lodging purposes must comply with the
2010 Standards.

In the NPRM, the Department asked for
public comment on several issues related to
ensuring the availability of accessible units
in a rental program operated by a place of
lodging. The Department sought input on
how it could address a situation in which a
new or converted facility constructs the re-
quired number of accessible units, but the
owners of those units choose not to partici-
pate in the rental program; whether the fa-
cility has an obligation to encourage or re-
quire owners of accessible units to partici-
pate in the rental program; and whether the
facility developer, the condominium associa-
tion, or the hotel operator has an obligation
to retain ownership or control over a certain
number of accessible units to avoid this
problem.

In the NPRM, the Department sought pub-
lic input on how to regulate scoping for a
timeshare or condominium-rental facility
that decides, after the sale of units to indi-
vidual owners, to begin a rental program
that qualifies the facility as a place of lodg-
ing, and how the condominium association,
operator, or developer should determine
which units to make accessible.

A number of commenters expressed con-
cerns about the ability of the Department to
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require owners of accessible units to partici-
pate in the rental program, to require devel-
opers, condo associations, or homeowners as-
sociations to retain ownership of accessible
units, and to impose accessibility require-
ments on individual owners who choose to
place inaccessible units into a rental pro-
gram after purchase. These commenters
stated that individuals who purchase acces-
sible vacation units in condominiums, indi-
vidual vacation homes, and timeshares have
ownership rights in their units and may
choose lawfully to make their units avail-
able to the public some, all, or none of the
time. Commenters advised the Department
that the Securities and Exchange Commis-
sion takes the position that if condominium
units are offered in connection with partici-
pation in a required rental program for any
part of the year, require the use of an exclu-
sive rental agent, or impose conditions oth-
erwise restricting the occupancy or rental of
the unit, then that offering will be viewed as
an offering of securities in the form of an in-
vestment (rather than a real estate offering).
SEC Release No. 33-5347, Guidelines as to the
Applicability of the Federal Securities Laws
to Offers and Sales of Condominiums or
Units in a Real Estate Development (Jan. 4,
1973). Consequently, most condominium de-
velopers do not impose such restrictions at
the time of sale. Moreover, owners who
choose to rent their units as a short-term va-
cation rental can select any rental or man-
agement company to lease and manage their
unit, or they may rent them out on their
own. They also may choose never to lease
those units. Thus, there are no guarantees
that at any particular time, accessible units
will be available for rental by the public. Ac-
cording to this commenter, providing incen-
tives for owners of accessible units to place
their units in the rental program will not
work, because it does not guarantee the
availability of the requisite number of rooms
dispersed across the development, and there
is not any reasonable, identifiable source of
funds to cover the costs of such incentives.

A number of commenters also indicated
that it potentially is discriminatory as well
as economically infeasible to require that a
developer hold back the accessible units so
that the units can be maintained in the rent-
al program year-round. One commenter
pointed out that if a developer did not sell
the accessible condominiums or timeshares
in the building inventory, the developer
would be subject to a potential ADA or
FHAct complaint because persons with dis-
abilities who wanted to buy accessible units
rather than rent them each year would not
have the option to purchase them. In addi-
tion, if a developer held back accessible
units, the cost of those units would have to
be spread across all the buyers of the inac-
cessible units, and in many cases would
make the project financially infeasible. This
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would be especially true for smaller projects.
Finally, this commenter argued that requir-
ing units to be part of the common elements
that are owned by all of the individual unit
owners is infeasible because the common
ownership would result in pooled rental in-
come, which would transform the owners
into participants in a rental pool, and thus
turn the sale of the condominiums into the
sale of securities under SEC Release 33-5347.

Several commenters noted that requiring
the operator of the rental program to own
the accessible units is not feasible either be-
cause the operator of the rental program
would have to have the funds to invest in the
purchase of all of the accessible units, and it
would not have a means of recouping its in-
vestment. One commenter stated that in
Texas, it is illegal for on-site rental pro-
grams to own condominium units. Another
commenter noted that such a requirement
might lead to the loss of on-site rental pro-
grams, leaving owners to use individual
third-party brokers, or rent the units pri-
vately. One commenter acknowledged that
individual owners cannot be required to
place their units in a rental pool simply to
offer an accessible unit to the public, since
the owners may be purchasing units for their
own use. However, this commenter rec-
ommended that owners who choose to place
their units in a rental pool be required to
contribute to a fund that would be used to
renovate units that are placed in the rental
pool to increase the availability of accessible
units. One commenter argued that the legal
entity running the place of lodging has an
obligation to retain control over the re-
quired number of accessible units to ensure
that they are available in accordance with
title III.

A number of commenters also argued that
the Department has no legal authority to re-
quire individual owners to engage in barrier
removal where an existing development adds
a rental program. One commenter stated
that Texas law prohibits the operator of on-
site rental program from demanding that al-
terations be made to a particular unit. In ad-
dition, under Texas law, condominium dec-
larations may not require some units and
not others to make changes, because that
would lead to unequal treatment of units and
owners, which is not permissible.

One commenter stated that since it was
not possible for operators of rental programs
offering privately owned condominiums to
comply with accessible scoping, the Depart-
ment should create exemptions from the ac-
cessible scoping, especially for existing fa-
cilities. In addition, this commenter stated
that if an operator of an on-site rental pro-
gram were to require renovations as a condi-
tion of participation in the rental program,
unit owners might just rent their units
through a different broker or on their own,
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in which case such requirements would not
apply.

A number of commenters argued that if a
development decides to create a rental pro-
gram, it must provide accessible units. Oth-
erwise the development would have to ensure
that units are retrofitted. A commenter ar-
gued that if an existing building is being
converted, the Department should require
that if alterations of the units are performed
by an owner or developer prior to sale of the
units, then the alterations requirements
should apply, in order to ensure that there
are some accessible units in the rental pool.
This commenter stated that because of the
proliferation of these type of developments
in Hawaii, mandatory alteration is the only
way to guarantee the availability of acces-
sible units in the long run. In this com-
menter’s view, since conversions almost al-
ways require makeover of existing buildings,
this will not lead to a significant expense.

The Department agrees with the com-
menters that it would not be feasible to re-
quire developers to hold back or purchase ac-
cessible units for the purposes of making
them available to the public in a transient
lodging rental program, nor would it be fea-
sible to require individual owners of acces-
sible units to participate in transient lodg-
ing rental programs.

The Department recognizes that places of
lodging are developed and financed under
myriad ownership and management struc-
tures and agrees that there will be cir-
cumstances where there are legal barriers to
requiring compliance with either the alter-
ations requirements or the requirements re-
lated to barrier removal. The Department
has added an exception to §36.406(c), pro-
viding that in existing facilities that meet
the definition of places of lodging, where the
guest rooms are not owned or substantially
controlled by the entity that owns, leases, or
operates the overall facility and the physical
features of the guest room interiors are con-
trolled by their individual owners, the units
are not subject to the alterations require-
ment, even where the owner rents the unit
out to the public through a transient lodging
rental program. In addition, the Department
has added an exception to the barrier re-
moval requirements at §36.304(g) providing
that in existing facilities that meet the defi-
nition of places of lodging, where the guest
rooms are not owned or substantially con-
trolled by the entity that owns, leases, or op-
erates the overall facility and the physical
features of the guest room interiors are con-
trolled by their individual owners, the units
are not subject to the barrier removal re-
quirement. The Department notes, however,
that there are legal relationships for some
timeshares and cooperatives where the own-
ership interests do not convey control over
the physical features of units. In those cases,
it may be the case that the facility has an
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obligation to meet the alterations or barrier
removal requirements or to maintain acces-
sible features.

Section 36.406(d) Social Service Center
Establishments

In the NPRM, the Department proposed a
new §36.406(d) requiring group homes, half-
way houses, shelters, or similar social serv-
ice center establishments that provide tem-
porary sleeping accommodations or residen-
tial dwelling units to comply with the provi-
sions of the 2004 ADAAG that apply to resi-
dential facilities, including, but not limited
to, the provisions in sections 233 and 809.

The NPRM explained that this proposal
was based on two important changes in the
2004 ADAAG. First, for the first time, resi-
dential dwelling units are explicitly covered
in the 2004 ADAAG in section 233. Second,
the 2004 ADAAG eliminates the language
contained in the 1991 Standards addressing
scoping and technical requirements for
homeless shelters, group homes, and similar
social service center establishments. Cur-
rently, such establishments are covered in
section 9.5 of the transient lodging section of
the 1991 Standards. The deletion of section
9.5 creates an ambiguity of coverage that
must be addressed.

The NPRM explained the Department’s be-
lief that transferring coverage of social serv-
ice center establishments from the transient
lodging standards to the residential facilities
standards would alleviate conflicting re-
quirements for social service providers. The
Department believes that a substantial per-
centage of social service providers are recipi-
ents of Federal financial assistance from the
Department of Housing and Urban Develop-
ment (HUD). The Department of Health and
Human Services (HHS) also provides finan-
cial assistance for the operation of shelters
through the Administration for Children and
Families programs. As such, they are cov-
ered both by the ADA and section 504. UFAS
is currently the design standard for new con-
struction and alterations for entities subject
to section 504. The two design standards for
accessibility—the 1991 Standards and
UFAS—have confronted many social service
providers with separate, and sometimes con-
flicting, requirements for design and con-
struction of facilities. To resolve these con-
flicts, the residential facilities standards in
the 2004 ADAAG have been coordinated with
the section 504 requirements. The transient
lodging standards, however, are not simi-
larly coordinated. The deletion of section 9.5
of the 1991 Standards from the 2004 ADAAG
presented two options: (1) Require coverage
under the transient lodging standards, and
subject such facilities to separate, con-
flicting requirements for design and con-
struction; or (2) require coverage under the
residential facilities standards, which would
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harmonizes the regulatory requirements
under the ADA and section 504. The Depart-
ment chose the option that harmonizes the
regulatory requirements: coverage under the
residential facilities standards.

In the NPRM, the Department expressed
concern that the residential facilities stand-
ards do not include a requirement for clear
floor space next to beds similar to the re-
quirement in the transient lodging stand-
ards; as a result, the Department proposed
adding a provision that would require cer-
tain social service center establishments
that provide sleeping rooms with more than
25 beds to ensure that a minimum of 5 per-
cent of the beds have clear floor space in ac-
cordance with section 806.2.3 of the 2004
ADAAG.

The Department requested information
from providers who operate homeless shel-
ters, transient group homes, halfway houses,
and other social service center establish-
ments, and from the clients of these facili-
ties who would be affected by this proposed
change. In the NPRM, the Department asked
to what extent conflicts between the ADA
and section 504 have affected these facilities
and what the effect would be of applying the
residential dwelling unit requirements to
these facilities, rather than the require-
ments for transient lodging guest rooms.

Many of the commenters supported apply-
ing the residential facilities requirements to
social service center establishments stating
that even though the residential facilities re-
quirements are less demanding, in some in-
stances, the existence of one clear standard
will result in an overall increased level of ac-
cessibility by eliminating the confusion and
inaction that are sometimes caused by the
current existence of multiple requirements.
One commenter stated that the residential
facilities guidelines were more appropriate
because individuals housed in social service
center establishments typically stay for a
prolonged period of time, and guests of a
transient lodging facility typically are not
housed to participate in a program or receive
services.

One commenter opposed to the proposed
section argued for the application of the
transient lodging standards to all social
service center establishments except those
that were ‘“‘intended as a person’s place of
abode,” referencing the Department’s ques-
tion related to the definition of place of
lodging in the title III NPRM. A second com-
menter stated that the use of transient lodg-
ing guidelines would lead to greater accessi-
bility.

The Department continues to be concerned
about alleviating the challenges for social
service providers that are also subject to sec-
tion 504 and that would likely be subject to
conflicting requirements if the transient
lodging standard were applied. Thus, the De-
partment has retained the requirement that
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social service center establishments comply
with the residential dwelling standards. The
Department did not receive comments re-
garding adding a requirement for bathing op-
tions, such as a roll-in shower, in social serv-
ice center establishments operated by public
accommodations. The Department did, how-
ever, receive comments in support of adding
such a requirement regarding public entities
under title II. The Department believes that
social service center establishments that
provide emergency shelter to large transient
populations should be able to provide bath-
ing facilities that are accessible to persons
with mobility disabilities who need roll-in
showers. Because of the transient nature of
the population of these large shelters, it will
not be feasible to modify bathing facilities in
a timely manner when faced with a need to
provide a roll-in shower with a seat when re-
quested by an overnight visitor. As a result,
the Department has added a requirement
that social service center establishments
with sleeping accommodations for more than
50 individuals must provide at least one roll-
in shower with a seat that complies with the
relevant provisions of section 608 of the 2010
Standards. Transfer-type showers are not
permitted in lieu of a roll-in shower with a
seat, and the exceptions in sections 608.3 and
608.4 for residential dwelling units are not
permitted. When separate shower facilities
are provided for men and for women, at least
one roll-in shower must be provided for each
group. This supplemental requirement to the
residential facilities standards is in addition
to the supplemental requirement that was
proposed in the NPRM for clear floor space
in sleeping rooms with more than 25 beds.

The Department also notes that while
dwelling units at some social service center
establishments are also subject to FHAct de-
sign and construction requirements that re-
quire certain features of adaptable and ac-
cessible design, FHAct units do not provide
the same level of accessibility that is re-
quired for residential facilities under the
2010 Standards. The FHAct requirements,
where also applicable, should not be consid-
ered a substitute for the 2010 Standards.
Rather, the 2010 Standards must be followed
in addition to the FHAct requirements.

The Department also notes that while in
the NPRM the Department used the term
‘“‘social service establishment,” the final rule
uses the term ‘‘social service center estab-
lishment.” The Department has made this
editorial change so that the final rule is con-
sistent with the terminology used in the
ADA. See 42 U.S.C. 12181(7)(K).

Section 36.406(e) Housing at a Place of
Education

The Department of Justice and the Depart-
ment of Education share responsibility for
regulation and enforcement of the ADA in
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postsecondary educational settings, includ-
ing architectural features. Housing types in
educational settings range from traditional
residence halls and dormitories to apartment
or townhouse-style residences. In addition to
title III of the ADA, universities and schools
that are recipients of Federal financial as-
sistance also are subject to section 504,
which contains its own accessibility require-
ments currently through the application of
UFAS. Residential housing, including hous-
ing in an educational setting, is also covered
by the FHAct, which requires newly con-
structed multifamily housing to include cer-
tain features of accessible and adaptable de-
sign. Covered entities subject to the ADA
must always be aware of, and comply with,
any other Federal statutes or regulations
that govern the operation of residential
properties.

Although the 1991 Standards mention dor-
mitories as a form of transient lodging, they
do not specifically address how the ADA ap-
plies to dormitories and other types of resi-
dential housing provided in an educational
setting. The 1991 Standards also do not con-
tain any specific provisions for residential
facilities, allowing covered entities to elect
to follow the residential standards contained
in UFAS. Although the 2004 ADAAG contains
provisions for both residential facilities and
transient lodging, the guidelines do not indi-
cate which requirements apply to housing
provided in an educational setting, leaving it
to the adopting agencies to make that
choice. After evaluating both sets of stand-
ards, the Department concluded that the
benefits of applying the transient lodging
standards outweighed the benefits of apply-
ing the residential facilities standards. Con-
sequently, in the NPRM, the Department
proposed a new §36.406(e) that provided that
residence halls or dormitories operated by or
on behalf of places of education shall comply
with the provisions of the proposed stand-
ards for transient lodging, including, but not
limited to, the provisions in sections 224 and
806 of the 2004 ADAAG.

Private universities and schools covered by
title III as public accommodations are re-
quired to make their programs and activities
accessible to persons with disabilities. The
housing facilities that they provide have var-
ied characteristics. College and university
housing facilities typically provide housing
for up to one academic year, but may be
closed during school vacation periods. In the
summer, they often are used for short-term
stays of one to three days, a week, or several
months. Graduate and faculty housing often
is provided year-round in the form of apart-
ments, which may serve individuals or fami-
lies with children. These housing facilities
are diverse in their layout. Some are double-
occupancy rooms with a shared toilet and
bathing room, which may be inside or out-
side the unit. Others may contain cluster,
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suite, or group arrangements where several
rooms are located inside a defined unit with
bathing, kitchen, and similar common facili-
ties. In some cases, these suites are indistin-
guishable in features from traditional apart-
ments. Universities may build their own
housing facilities or enter into agreements
with private developers to build, own, or
lease housing to the educational institution
or to its students. Academic housing may be
located on the campus of the university or
may be located in nearby neighborhoods.

Throughout the school year and the sum-
mer, academic housing can become program
areas in which small groups meet, receptions
and educational sessions are held, and social
activities occur. The ability to move be-
tween rooms—both accessible rooms and
standard rooms—in order to socialize, to
study, and to use all public use and common
use areas is an essential part of having ac-
cess to these educational programs and ac-
tivities. Academic housing also is used for
short-term transient educational programs
during the time students are not in regular
residence and may be rented out to transient
visitors in a manner similar to a hotel for
special university functions.

The Department was concerned that apply-
ing the new construction requirements for
residential facilities to educational housing
facilities could hinder access to educational
programs for students with disabilities. Ele-
vators generally are not required under the
2004 ADAAG residential facilities standards
unless they are needed to provide an acces-
sible route from accessible units to public
use and common use areas, while under the
2004 ADAAG as it applies to other types of
facilities, multistory private facilities must
have elevators unless they meet very specific
exceptions. In addition, the residential fa-
cilities standards do not require accessible
roll-in showers in bathrooms, while the tran-
sient lodging requirements require some of
the accessible units to be served by bath-
rooms with roll-in showers. The transient
lodging standards also require that a greater
number of units have accessible features for
persons with communication disabilities.
The transient lodging standards provide for
installation of the required accessible fea-
tures so that they are available imme-
diately, but the residential facilities stand-
ards allow for certain features of the unit to
be adaptable. For example, only reinforce-
ments for grab bars need to be provided in
residential dwellings, but the actual grab
bars must be installed under the transient
lodging standards. By contrast, the residen-
tial facilities standards do require certain
features that provide greater accessibility
within units, such as usable kitchens and an
accessible route throughout the dwelling.
The residential facilities standards also re-
quire 5 percent of the units to be accessible
to persons with mobility disabilities, which
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is a continuation of the same scoping that is
currently required under UFAS and is there-
fore applicable to any educational institu-
tion that is covered by section 504. The tran-
sient lodging standards require a lower per-
centage of accessible sleeping rooms for fa-
cilities with large numbers of rooms than is
required by UFAS. For example, if a dor-
mitory has 150 rooms, the transient lodging
standards would require 7 accessible rooms,
while the residential standards would require
8. In a large dormitory with 500 rooms, the
transient lodging standards would require 13
accessible rooms, and the residential facili-
ties standards would require 25. There are
other differences between the two sets of
standards, including requirements for acces-
sible windows, alterations, kitchens, an ac-
cessible route throughout a unit, and clear
floor space in bathrooms allowing for a side
transfer.

In the NPRM, the Department requested
public comment on how to scope educational
housing facilities, and it asked whether the
residential facilities requirements or the
transient lodging requirements in the 2004
ADAAG would be more appropriate for hous-
ing at places of education and asked how the
different requirements would affect the cost
of building new dormitories and other stu-
dent housing. See 73 FR 34508, 34545 (June 17,
2008).

The Department received several com-
ments on this issue under title III. One com-
menter stated that the Department should
adopt the residential facilities standards for
housing at a place of education. In the com-
menter’s view, the residential facilities
standards are congruent with overlapping re-
quirements imposed by HUD, and the resi-
dential facilities requirements would ensure
dispersion of accessible features more effec-
tively. This commenter also argued that
while the increased number of required ac-
cessible units for residential facilities as
compared to transient lodging may increase
the cost of construction or alteration, this
cost would be offset by a reduced need later
to adapt rooms if the demand for accessible
rooms exceeds the supply. The commenter
also encouraged the Department to impose a
visitability (accessible doorways and nec-
essary clear floor space for turning radius)
requirement for both the residential facili-
ties and transient lodging requirements to
allow students with mobility impairments to
interact and socialize in a fully integrated
fashion. Another commenter stated that
while dormitories should be treated like resi-
dences as opposed to transient lodging, the
Department should ensure that ‘‘all floors
are accessible,” thus ensuring community
integration and visitability. Another com-
menter argued that housing at a place of
education is comparable to residential hous-
ing, and that most of the housing types used
by schools do not have the same amenities
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and services or function like transient lodg-
ing and should not be treated as such.

Several commenters focused on the length
of stay at this type of housing and suggested
that if the facilities are subject to occupancy
for greater than 30 days, the residential
standards should apply. Another commenter
supported the Department’s adoption of the
transient lodging standards, arguing this
will provide greater accessibility and there-
fore increase opportunities for students with
disabilities to participate. One commenter,
while supporting the use of transient lodging
standards in this area, argued that the De-
partment also should develop regulations re-
lating to the usability of equipment in hous-
ing facilities by persons who are blind or vis-
ually impaired. Another commenter argued
that the Department should not impose the
transient lodging requirements on K-12
schools because the cost of adding elevators
can be prohibitive, and because there are
safety concerns related to evacuating stu-
dents in wheelchairs living on floors above
the ground floor in emergencies causing ele-
vator failures.

The Department has considered the com-
ments recommending the use of the residen-
tial facilities standards and acknowledges
that they require certain features that are
not included in the transient lodging stand-
ards and that should be required for housing
provided at a place of education. In addition,
the Department notes that since educational
institutions often use their academic hous-
ing facilities as short-term transient lodging
in the summers, it is important that acces-
sible features be installed at the outset. It is
not realistic to expect that the educational
institution will be able to adapt a unit in a
timely manner in order to provide accessible
accommodations to someone attending a
one-week program during the summer.

The Department has determined that the
best approach to this type of housing is to
continue to require the application of tran-
sient lodging standards but, at the same
time, to add several requirements drawn
from the residential facilities standards re-
lated to accessible turning spaces and work
surfaces in kitchens, and the accessible route
throughout the unit. This will ensure the
maintenance of the transient lodging stand-
ard requirements related to access to all
floors of the facility, roll-in showers in fa-
cilities with more than 50 sleeping rooms,
and other important accessibility features
not found in the residential facilities stand-
ards, but also will ensure usable Kkitchens
and access to all the rooms in a suite or
apartment.

The Department has added a new defini-
tion to §36.104, ‘“‘Housing at a Place of Edu-
cation,” and has revised §36.406(e) to reflect
the accessible features that now will be re-
quired in addition to the requirements set
forth under the transient lodging standards.
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The Department also recognizes that some
educational institutions provide some resi-
dential housing on a year-round basis to
graduate students and staff that is com-
parable to private rental housing but con-
tains no facilities for educational program-
ming. Section 36.406(e)(3) exempts from the
transient lodging standards apartments or
townhouse facilities that are provided with a
lease on a year-round basis exclusively to
graduate students or faculty and that do not
contain any public use or common use areas
available for educational programming; in-
stead, such housing must comply with the
requirements for residential facilities in sec-
tions 233 and 809 of the 2010 Standards.

The regulatory text uses the term ‘‘sleep-
ing room” in lieu of the term ‘‘guest room,”’
which is the term used in the transient lodg-
ing standards. The Department is using this
term because it believes that for the most
part, it provides a better description of the
sleeping facilities used in a place of edu-
cation than ‘‘guest room.” The final rule
states in §36.406(e) that the Department in-
tends the terms to be used interchangeably
in the application of the transient lodging
standards to housing at a place of education.

Section 36.406(f) Assembly Areas

In the NPRM, the Department proposed
§36.406(f) to supplement the assembly area
requirements of the 2004 ADAAG, which the
Department is adopting as part of the 2010
Standards. The NPRM proposed at
§36.406(f)(1) to require wheelchair spaces and
companion seating locations to be dispersed
to all levels of the facility that are served by
an accessible route. The Department re-
ceived no significant comments on this para-
graph and has decided to adopt the proposed
language with minor modifications.

Section 36.406(f)(1) ensures that there is
greater dispersion of wheelchair spaces and
companion seats throughout stadiums, are-
nas, and grandstands than would otherwise
be required by sections 221 and 802 of the 2004
ADAAG. In some cases, the accessible route
may not be the same route that other indi-
viduals use to reach their seats. For exam-
ple, if other patrons reach their seats on the
field by an inaccessible route (e.g., by stairs),
but there is an accessible route that com-
plies with section 206.3 of the 2004 ADAAG
that could be connected to seats on the field,
wheelchair spaces and companion seats must
be placed on the field even if that route is
not generally available to the public.

Regulatory language that was included in
the 2004 ADAAG advisory, but that did not
appear in the NPRM, has been added by the
Department in §36.406()(2). Section
36.406(f)(2) now requires an assembly area
that has seating encircling, in whole or in
part, a field of play or performance area,
such as an arena or stadium, to place wheel-
chair spaces and companion seats around the
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entire facility. This rule, which is designed
to prevent a public accommodation from
placing wheelchair spaces and companion
seats on one side of the facility only, is con-
sistent with the Department’s enforcement
practices and reflects its interpretation of
section 4.33.3 of the 1991 Standards.

In the NPRM, the Department proposed
§36.406(f)(2), which prohibits wheelchair
spaces and companion seating locations from
being ‘‘located on (or obstructed by) tem-
porary platforms * * *.° 73 FR 34508, 34557
(June 17, 2008). Through its enforcement ac-
tions, the Department discovered that some
venues place wheelchair spaces and com-
panion seats on temporary platforms that,
when removed, reveal conventional seating
underneath, or cover the wheelchair spaces
and companion seats with temporary plat-
forms on top of which they place risers of
conventional seating. These platforms cover
groups of conventional seats and are used to
provide groups of wheelchair seats and com-
panion seats.

Several commenters requested an excep-
tion to the prohibition of the use of tem-
porary platforms for public accommodations
that sell most of their tickets on a season-
ticket or other multi-event basis. Such com-
menters argued that they should be able to
use temporary platforms because they know,
in advance, that the patrons sitting in cer-
tain areas for the whole season do not need
wheelchair spaces and companion seats. The
Department declines to adopt such an excep-
tion. As it explained in detail in the NPRM,
the Department believes that permitting the
use of movable platforms that seat four or
more wheelchair users and their companions
have the potential to reduce the number of
available wheelchair seating spaces below
the level required, thus reducing the oppor-
tunities for persons who need accessible seat-
ing to have the same choice of ticket prices
and amenities that are available to other pa-
trons in the facility. In addition, use of re-
movable platforms may result in instances
where last minute requests for wheelchair
and companion seating cannot be met be-
cause entire sections of accessible seating
will be lost when a platform is removed. See
73 FR 34508, 34546 (June 17, 2008). Further, use
of temporary platforms allows facilities to
limit persons who need accessible seating to
certain seating areas, and to relegate acces-
sible seating to less desirable locations. The
use of temporary platforms has the effect of
neutralizing dispersion and other seating re-
quirements (e.g., line of sight) for wheelchair
spaces and companion seats. Cf. Independent
Living Resources v. Oregon Arena Corp., 1 F.
Supp. 2d 1159, 1171 (D. Or. 1998) (holding that
while a public accommodation may ‘‘infill”’
wheelchair spaces with removable seats
when the wheelchair spaces are not needed
to accommodate individuals with disabil-
ities, under certain circumstances ‘‘[s]Juch a
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practice might well violate the rule that
wheelchair spaces must be dispersed
throughout the arena in a manner that is
roughly proportionate to the overall dis-
tribution of seating’’). In addition, using
temporary platforms to convert unsold
wheelchair spaces to conventional seating
undermines the flexibility facilities need to
accommodate secondary ticket market ex-
changes as required by §36.302(f)(7) of the
final rule.

As the Department explained in the
NPRM, however, this provision was not de-
signed to prohibit temporary seating that in-
creases seating for events (e.g., placing tem-
porary seating on the floor of a basketball
court for a concert). Consequently, the final
rule, at §36.406(f)(3), has been amended to
clarify that if an entire seating section is on
a temporary platform for a particular event,
then wheelchair spaces and companion seats
may also be in that seating section. How-
ever, adding a temporary platform to create
wheelchair spaces and companion seats that
are otherwise dissimilar from nearby fixed
seating and then simply adding a small num-
ber of additional seats to the platform would
not qualify as an ‘‘entire seating section” on
the platform. In addition, §36.406(f)(3) clari-
fies that facilities may fill in wheelchair
spaces with removable seats when the wheel-
chair spaces are not needed by persons who
use wheelchairs.

The Department has been responsive to as-
sembly areas’ concerns about reduced reve-
nues due to unused accessible seating. Ac-
cordingly, the Department has reduced
scoping requirements significantly—by al-
most half in large assembly areas—and de-
termined that allowing assembly areas to in-
fill unsold wheelchair spaces with readily re-
movable temporary individual seats appro-
priately balances their economic concerns
with the rights of individuals with disabil-
ities. See section 221.1 of the 2010 Standards.

For stadium-style movie theaters, in
§36.406(f)(4) of the NPRM the Department
proposed requiring placement of wheelchair
seating spaces and companion seats on a
riser or cross-aisle in the stadium section of
the theater that satisfies at least one of the
following criteria: (1) It is located within the
rear 60 percent of the seats provided in the
auditorium; or (2) It is located within the
area of the auditorium where the vertical
viewing angles are between the 40th and
100th percentile of vertical viewing angles
for all seats in that theater as ranked from
the first row (1st percentile) to the back row
(100th percentile). The vertical viewing angle
is the angle between a horizontal line per-
pendicular to the seated viewer’s eye to the
screen and a line from the seated viewer’s
eye to the top of the screen.

The Department proposed this bright-line
rule for two reasons: (1) the movie theater
industry petitioned for such a rule; and (2)
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the Department has acquired expertise in the
design of stadium-style theaters during its
litigation with several major movie theater
chains. See United States. v. AMC Entertain-
ment, Inc., 232 F. Supp.2d 1092 (C.D. Cal. 2002),
rev’d in part, 549 F.3d 760 (9th Cir. 2008);
United States v. Cinemark USA, Inc., 348 F.3d
569 (6th Cir. 2003). Two industry com-
menters—at least one of whom otherwise
supported this rule—requested that the De-
partment explicitly state that this rule does
not apply retroactively to existing theaters.
Although this provision on its face applies to
new construction and alterations, these com-
menters were concerned that the rule could
be interpreted to apply retroactively because
of the Department’s statements in the
NPRM and ANPRM that this bright line
rule, although newly articulated, is not a
new standard but ‘“‘merely codififes] long-
standing Department requirement(s],” 73 FR
34508, 34534 (June 17, 2008), and does not rep-
resent a ‘‘substantive change from the exist-
ing line-of-sight requirements’” of section
4.33.3 of the 1991 Standards, 69 FR 58768, 58776
(Sept. 30, 2004).

Although the Department intends for
§36.406(f)(4) of this rule to apply prospec-
tively to new construction and alterations,
this rule is not a departure from, and is con-
sistent with, the line-of-sight requirements
in the 1991 Standards. The Department has
always interpreted the line-of-sight require-
ments in the 1991 Standards to require view-
ing angles provided to patrons who use
wheelchairs to be comparable to those af-
forded to other spectators. Section
36.406(f)(4) merely represents the application
of these requirements to stadium-style
movie theaters.

One commenter from a trade association
sought clarification whether §36.406(f)(4) ap-
plies to stadium-style theaters with more
than 300 seats, and argued that it should not
since dispersion requirements apply in those
theaters. The Department declines to limit
this rule to stadium-style theaters with 300
or fewer seats; stadium-style theaters of all
sizes must comply with this rule. So, for ex-
ample, stadium-style theaters that must
vertically disperse wheelchair spaces and
companion seats must do so within the pa-
rameters of this rule.

The NPRM included a provision that re-
quired assembly areas with more than 5,000
seats to provide at least five wheelchair
spaces with at least three companion seats
for each of those five wheelchair spaces. The
Department agrees with commenters who as-
serted that group seating is better addressed
through ticketing policies rather than design
and has deleted that provision from this sec-
tion of the final rule.
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Section 36.406(g) Medical Care Facilities

In the 1991 title III regulation, there was
no provision addressing the dispersion of ac-
cessible sleeping rooms in medical care fa-
cilities. The Department is aware, however,
of problems that individuals with disabilities
face in receiving full and equal medical care
when accessible sleeping rooms are not ade-
quately dispersed. When accessible rooms are
not fully dispersed, a person with a disability
is often placed in an accessible room in an
area that is not medically appropriate for his
or her condition, and is thus denied quick ac-
cess to staff with expertise in that medical
specialty and specialized equipment. While
the Access Board did not establish specific
design requirements for dispersion in the
2004 ADAAG, in response to extensive com-
ments in support of dispersion it added an
advisory note, Advisory 223.1 General, en-
couraging dispersion of accessible rooms
within the facility so that accessible rooms
are more likely to be proximate to appro-
priate qualified staff and resources.

In the NPRM, the Department sought addi-
tional comment on the issue, asking whether
it should require medical care facilities, such
as hospitals, to disperse their accessible
sleeping rooms, and if so, by what method
(by specialty area, floor, or other criteria).
All of the comments the Department re-
ceived on this issue supported dispersing ac-
cessible sleeping rooms proportionally by
specialty area. These comments from indi-
viduals, organizations, and a building code
association, argued that it would not be dif-
ficult for hospitals to disperse rooms by spe-
cialty area, given the high level of regula-
tion to which hospitals are subject and the
planning that hospitals do based on utiliza-
tion trends. Further, comments suggest that
without a requirement, it is unlikely that
hospitals would disperse the rooms. In addi-
tion, concentrating accessible rooms in one
area perpetuates segregation of individuals
with disabilities, which is counter to the
purpose of the ADA.

The Department has decided to require
medical care facilities to disperse their ac-
cessible sleeping rooms in a manner that is
proportionate by type of medical specialty.
This does not require exact mathematical
proportionality, which at times would be im-
possible. However, it does require that med-
ical care facilities disperse their accessible
rooms by medical specialty so that persons
with disabilities can, to the extent practical,
stay in an accessible room within the wing
or ward that is appropriate for their medical
needs. The language used in this rule (‘‘in a
manner that is proportionate by type of
medical specialty’’) is more specific than
that used in the NPRM (‘‘in a manner that
enables patients with disabilities to have ac-
cess to appropriate specialty services’) and
adopts the concept of proportionality pro-
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posed by the commenters. Accessible rooms
should be dispersed throughout all medical
specialties, such as obstetrics, orthopedics,
pediatrics, and cardiac care.

SUBPART F—CERTIFICATION OF STATE LAWS
OR LOCAL BUILDING CODES

Subpart F contains procedures imple-
menting section 308(b)(1)(A)(ii) of the ADA,
which provides that on the application of a
State or local jurisdiction, the Attorney
General may certify that a State or local
building code or similar ordinance meets or
exceeds the minimum accessibility require-
ments of the Act. In enforcement pro-
ceedings, this certification will constitute
rebuttable evidence that the law or code
meets or exceeds the ADA’s requirements. In
its NPRM, the Department proposed three
changes in subpart F that would streamline
the process for public entities seeking cer-
tification, all of which are adopted in this
final rule.

First, the Department proposed deleting
the existing §36.603, which establishes the
obligations of a submitting authority that is
seeking certification of its code, and issue in
its place informal regulatory guidance re-
garding certification submission require-
ments. Due to the deletion of §36.603, §§36.604
through 36.608 are renumbered, and §36.603 in
the final rule is modified to indicate that the
Assistant Attorney General for the Civil
Rights Division (Assistant Attorney Gen-
eral) shall make a preliminary determina-
tion of equivalency after ‘‘receipt and review
of all information relevant to a request filed
by a submitting official for certification of a
code.” Second, the Department proposed
that the requirement in renumbered §36.604
(previously §36.605) that an informal hearing
be held in Washington, DC, if the Assistant
Attorney General makes a preliminary de-
termination of equivalency be changed to a
requirement that the hearing be held in the
State or local jurisdiction charged with ad-
ministration and enforcement of the code.
Third, the Department proposed adding lan-
guage to renumbered §36.606 (previously
§36.607) to explain the effect of the 2010
Standards on the codes of State or local ju-
risdictions that were determined in the past
to meet or exceed the 1991 Standards. Once
the 2010 Standards take effect, certifications
issued under the 1991 Standards would not
have any future effect, and States and local
jurisdictions with codes certified under the
1991 Standards would need to reapply for cer-
tification under the 2010 Standards. With re-
gard to elements of existing buildings and fa-
cilities constructed in compliance with a
code when a certification of equivalency was
in effect, the final rule requires that in any
enforcement action this compliance would be
treated as rebuttable evidence of compliance
with the standards then in effect. The new
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provision added to §36.606 may also have im-
plications in determining an entity’s eligi-
bility for the element-by-element safe har-
bor.

No substantive comments were received re-
garding the Department’s proposed changes
in subpart F, and no other changes have been
made to this subpart in the final rule. The
Department did receive several comments
addressing other issues raised in the NPRM
that are related to subpart F. Because the
2010 Standards include specific design re-
quirements for recreation facilities and play
areas that may be new to many title III fa-
cilities, the Department sought comments in
the NPRM about how the certification re-
view process would be affected if the State or
local jurisdiction allocates the authority to
implement the new requirements to State or
local agencies that are not ordinarily in-
volved in administering building codes. One
commenter, an association of building own-
ers and managers, suggested that because of
the increased scope of the 2010 Standards, it
is likely that parts of covered elements in
the new standards will be under the jurisdic-
tion of multiple State or local agencies. In
light of these circumstances, the commenter
recommended that the Department allow
State or local agencies to seek certification
even if only one State or local regulatory
agency requests certification. For example,
if a State agency that regulates buildings
seeks certification of its building code, it
should be able to do so, even if another State
agency that regulates amusement rides and
miniature golf courses does not seek certifi-
cation.

The Department’s discussion of this issue
in the NPRM contemplated that all of a
State or local government’s accessibility re-
quirements for title III facilities would be
the subject of a request for certification.
Any other approach would require the De-
partment to certify only part of a State or
local government’s accessibility require-
ments as compared to the entirety of the re-
vised ADA standards. As noted earlier, the
Attorney General is authorized by section
308(b)(1)(A)(ii) of the ADA to certify that a
State or local building code meets or exceeds
the ADA’s minimum accessibility require-
ments, which are contained in this regula-
tion. The Department has concluded that
this is a decision that must be made on a
case-by-case basis because of the wide vari-
ety of enforcement schemes adopted by the
States. Piecemeal certification of laws or
codes that do not contain all of the min-
imum accessibility requirements could fail
to satisfy the Attorney General’s responsi-
bility to ensure that a State or local build-
ing code meets or exceeds the minimum ac-
cessibility requirements of the Act before
granting certification. However, the Depart-
ment wants to permit State and local code
administrators to have maximum flexibility,
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so the Department will leave open the possi-
bility for case-by-case review to determine if
a State has successfully met the burden of
demonstrating that its accessibility codes or
other laws meet or exceed the ADA require-
ments.

The commenter representing building own-
ers and managers also urged the Department
to extend the proposed effective date for the
final rule. The commenter explained that a
six-month phase-in period is inadequate for
States to begin and complete a code amend-
ment process. The commenter asserted that
the inadequate phase-in period will place en-
tities undertaking new construction and al-
terations, particularly in those States with
certified codes, in a difficult position be-
cause State officials will continue to enforce
previously certified State or local accessi-
bility requirements that may be in conflict
with the new 2010 Standards. The Depart-
ment received numerous comments on the
issue of the effective date, many of them
similar to the concerns expressed above, in
response to both the NPRM and the ANPRM.
See Appendix A discussion of compliance
dates for new construction and alterations
(§36.406). The Department has been per-
suaded by the concerns raised by many com-
menters addressing the time and costs re-
lated to the design process for both new con-
struction and alterations, and has deter-
mined that for new construction and alter-
ations, compliance with the 2010 Standards
will not be required until 18 months from the
date the final rule is published. For more in-
formation on the issue of the compliance
date, refer to subpart D—New Construction
and Alterations.

One commenter, an association of theater
owners, recommended that the Department
establish a training program for State build-
ing inspectors for those States that receive
certification to ensure more consistent ADA
compliance and to facilitate the review of
builders’ architectural plans. The com-
menter also recommended that State build-
ing inspectors, once trained, review architec-
tural plans, and after completion and inspec-
tion of facilities, be authorized to certify
that the inspected building or facility meets
both the certified State and the Federal ac-
cessibility requirements. Although sup-
portive of the idea of additional training for
State and local building code officials re-
garding ADA compliance, the Department
believes that the approach suggested by the
commenter of allowing State and local code
officials to determine if a covered facility is
in compliance with Federal accessibility re-
quirements is not consistent with or permis-
sible under the statutory enforcement
scheme established by the ADA. As the De-
partment stated in the NPRM, certification
of State and local codes serves, to some ex-
tent, to mitigate the absence of a Federal
mechanism for conducting at the national
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level a review of all architectural plans and
inspecting all covered buildings under con-
struction to ensure compliance with the
ADA. In this regard, certification operates as
a bridge between the obligation to comply
with the 1991 Standards in new construction
and alterations, and the administrative
schemes of State and local governments that
regulate the design and construction process.
By ensuring consistency between State or
local codes and Federal accessibility stand-
ards, certification has the additional benefit
of streamlining the regulatory process,
thereby making it easier for those in the de-
sign and construction industry to satisfy
both State and Federal requirements. The
Department notes, however, that although
certification has the potential to increase
compliance with the ADA, this result, how-
ever desirable, is not guaranteed. The ADA
contemplated that there could be enforce-
ment actions brought even in States with
certified codes, and it provided some protec-
tion in litigation to builders who adhered to
the provisions of the code certified to be
ADA-equivalent. The Department’s certifi-
cation determinations make it clear that to
get the benefit of certification, a facility
must comply with the applicable code re-
quirements—without relying on waivers or
variances. The certified code, however, re-
mains within the authority of the adopting
State or local jurisdiction to interpret and
enforce: Certification does not transform a
State’s building code into Federal law. Nor
can certification alone authorize State and
local building code officials implementing a
certified code to do more than they are au-
thorized to do under State or local law, and
these officials cannot acquire authority
through certification to render binding in-
terpretations of Federal law. Therefore, the
Department, while understanding the inter-
est in obtaining greater assurance of compli-
ance with the ADA through the interpreta-
tion and enforcement of a certified code by
local code officials, declined in the NPRM to
confer on local officials the authority not
granted to them under the ADA to certify
the compliance of individual facilities. The
Department in the final rule finds no reason
to alter its position on this issue in response
to the comments that were received.

The commenter representing theater own-
ers also urged the Department to provide a
safe harbor to facilities constructed in com-
pliance with State or local building codes
certified under the 1991 Standards. With re-
gard to elements of facilities constructed in
compliance with a certified code prior to the
effective date of the 2010 Standards, and dur-
ing the period when a certification of equiva-
lency was in effect, the Department noted in
the NPRM that its approach would be con-
sistent with the approach to the safe harbor
discussed in subpart C, §36.304 of the NPRM,
with respect to elements in existing facili-
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ties constructed in compliance with the 1991
Standards. For example, elements in exist-
ing facilities in States with codes certified
under the 1991 Standards would be eligible
for a safe harbor if they were constructed in
compliance with an ADA-certified code. In
this scenario, compliance with the certified
code would be treated as evidence of compli-
ance with the 1991 Standards for purposes of
determining the application of the safe har-
bor provision to those elements. For more
information on safe harbor, refer to subpart
C, §36.304 of the final rule.

One commenter, an advocacy group for the
blind, suggested that, similar to the proce-
dures for certifying a State or local building
code, the Department should establish a pro-
gram to certify an entity’s obligation to
make its goods and services accessible to
persons with sensory disabilities. The De-
partment believes that this commenter was
suggesting that covered entities should be
able to request that the Department review
their business operations to determine if
they have met their ADA obligations. As
noted earlier, subpart F contains procedures
implementing section 308(b)(1)(A)(ii) of the
ADA, which provides that on the application
of a State or local jurisdiction, the Attorney
General may certify that a State or local
building code or similar ordinance meets or
exceeds the minimum accessibility require-
ments of the ADA. The only mechanism
through which the Department is authorized
to ensure a covered entity’s compliance with
the ADA is the enforcement scheme estab-
lished under section 308(b)(1)(A)(i) of the
ADA. The Department notes, however, that
title III of the ADA and its implementing
regulation, which includes the standards for
accessible design, already require existing,
altered, and newly constructed places of pub-
lic accommodation, such as retail stores, ho-
tels, restaurants, movie theaters, and sta-
diums, to make their facilities readily acces-
sible to and usable by individuals with dis-
abilities, which includes individuals with
sensory disabilities, so that individuals with
disabilities have a full and equal opportunity
to enjoy the benefits of a public accommoda-
tion’s goods, services, facilities, privileges
and advantages.

OTHER ISSUES

Questions Posed in the NPRM Regarding Costs
and Benefits of Complying With the 2010
Standards

In the NPRM, the Department requested
comments on various cost and benefit issues
related to eight requirements in the Depart-
ment’s Initial RIA, that were projected to
have incremental costs that exceeded mone-
tized benefits by more than $100 million
when using the 1991 Standards as a compara-
tive baseline, i.e., side reach, water closet
clearances in single-user toilet rooms with
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in-swinging doors, stairs, elevators, location
of accessible routes to stages, accessible at-
torney areas and witness stands, assistive
listening systems, and accessible teeing
grounds, putting greens, and weather shel-
ters at golf courses. 73 FR 34508, 34512 (June
17, 2008). The Department was particularly
concerned about how these costs applied to
alterations. The Department noted that pur-
suant to the ADA, the Department does not
have statutory authority to modify the 2004
ADAAG and is required instead to issue regu-
lations implementing the ADA that are con-
sistent with the Board’s guidelines. In that
regard, the Department also requested com-
ment about whether any of these eight ele-
ments in the 2010 Standards should be re-
turned to the Access Board for further con-
sideration, in particular as applied to alter-
ations. Many of the comments received by
the Department in response to these ques-
tions addressed both titles II and III. As a re-
sult, the Department’s discussion of these
comments and its response are collectively
presented for both titles.

Side reach. The 1991 Standards at section
4.2.6 establish a maximum side-reach height
of 54 inches. The 2010 Standards at section
308.3.1 reduce that maximum height to 48
inches. The 2010 Standards also add excep-
tions for certain elements to the scoping re-
quirement for operable parts.

The vast majority of comments the De-
partment received were in support of the
lower side-reach maximum of 48 inches in
the 2010 Standards. Most of these comments,
but not all, were received from individuals of
short stature, relatives of individuals of
short stature, or organizations representing
the interests of persons with disabilities, in-
cluding individuals of short stature. Com-
ments from individuals with disabilities and
disability advocacy groups stated that the
48-inch side reach would permit independ-
ence in performing many activities of daily
living for individuals with disabilities, in-
cluding individuals of short stature, persons
who use wheelchairs, and persons who have
limited upper body strength. In this regard,
one commenter who is a business owner
pointed out that as a person of short stature
there were many occasions when he was un-
able to exit a public restroom independently
because he could not reach the door handle.
The commenter said that often elevator con-
trol buttons are out of his reach, and, if he
is alone, he often must wait for someone else
to enter the elevator so that he can ask that
person to press a floor button for him. An-
other commenter, who is also a person of
short stature, said that he has on several oc-
casions pulled into a gas station only to find
that he was unable to reach the credit card
reader on the gas pump. Unlike other cus-
tomers who can reach the card reader, swipe
their credit or debit cards, pump their gas,
and leave the station, he must use another
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method to pay for his gas. Another comment
from a person of short stature pointed out
that as more businesses take steps to reduce
labor costs—a trend expected to continue—
staffed booths are being replaced with auto-
matic machines for the sale, for example, of
parking tickets and other products. He ob-
served that the ‘“‘ability to access and oper-
ate these machines becomes ever more crit-
ical to function in society,” and, on that
basis, urged the Department to adopt the 48-
inch side-reach requirement. Another indi-
vidual commented that persons of short stat-
ure should not have to carry with them
adaptive tools in order to access building or
facility elements that are out of their reach,
any more than persons in wheelchairs should
have to carry ramps with them in order to
gain access to facilities.

Many of the commenters who supported
the revised side-reach requirement pointed
out that lowering the side-reach requirement
to 48 inches would avoid a problem some-
times encountered in the built environment
when an element was mounted for a parallel
approach at 54 inches, only to find after-
wards that a parallel approach was not pos-
sible. Some commenters also suggested that
lowering the maximum unobstructed side
reach to 48 inches would reduce confusion
among design professionals by making the
unobstructed forward and side-reach maxi-
mums the same (the unobstructed forward
reach in both the 1991 and 2010 Standards is
48 inches maximum). These commenters also
pointed out that the ICC/ANSI A117.1 Stand-
ard, which is a private sector model accessi-
bility standard, has included a 48-inch max-
imum high side-reach requirement since
1998. Many jurisdictions have already incor-
porated this requirement into their building
codes, which these commenters believed
would reduce the cost of compliance with the
2010 Standards. Because numerous jurisdic-
tions have already adopted the 48-inch side-
reach requirement, the Department’s failure
to adopt the 48-inch side-reach requirement
in the 2010 Standards, in the view of many
commenters, would result in a significant re-
duction in accessibility, and would frustrate
efforts that have been made to harmonize
private sector model construction and acces-
sibility codes with Federal accessibility re-
quirements. Given these concerns, they over-
whelmingly opposed the idea of returning
the revised side-reach requirement to the Ac-
cess Board for further consideration.

The Department also received comments
in support of the 48-inch side-reach require-
ment from an association of professional
commercial property managers and opera-
tors and from State governmental entities.
The association of property managers point-
ed out that the revised side-reach require-
ment provided a reasonable approach to
‘“‘regulating elevator controls and all other
operable parts’ in existing facilities in light
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of the manner in which the safe harbor, bar-
rier removal, and alterations obligations will
operate in the 2010 Standards. One govern-
mental entity, while fully supporting the 48-
inch side-reach requirement, encouraged the
Department to adopt an exception to the
lower reach range for existing facilities simi-
lar to the exception permitted in the ICC/
ANSI A117.1 Standard. In response to this
latter concern, the Department notes that
under the safe harbor, existing facilities that
are in compliance with the 1991 Standards,
which required a b54-inch side-reach max-
imum, would not be required to comply with
the lower side-reach requirement, unless
there is an alteration. See §36.304(d)(2)(1).

A number of commenters expressed either
concern with, or opposition to, the 48-inch
side-reach requirement and suggested that it
be returned to the Access Board for further
consideration. These commenters included
trade and business associations, associations
of retail stores, associations of restaurant
owners, retail and convenience store chains,
and a model code organization. Several busi-
nesses expressed the view that the lower
side-reach requirement would discourage the
use of their products and equipment by most
of the general public. In particular, concerns
were expressed by a national association of
pay phone service providers regarding the
possibility that pay telephones mounted at
the lower height would not be used as fre-
quently by the public to place calls, which
would result in an economic burden on the
pay phone industry. The commenter de-
scribed the lower height required for side
reach as creating a new ‘barrier” to pay
phone use, which would reduce revenues col-
lected from pay phones and, consequently,
further discourage the installation of new
pay telephones. In addition, the commenter
expressed concern that phone service pro-
viders would simply decide to remove exist-
ing pay phones rather than incur the costs of
relocating them at the lower height. With re-
gard to this latter concern, the commenter
misunderstood the manner in which the safe
harbor and barrier removal obligations under
§36.304 will operate in the revised title III
regulation for elements that comply with
the 1991 Standards. The Department does not
anticipate that wholesale relocation of pay
telephones in existing facilities will be re-
quired under the final rule where the tele-
phones in existing facilities already are in
compliance with the 1991 Standards. If the
pay phones comply with the 1991 Standards,
the adoption of the 2010 Standards does not
require retrofitting of these elements to re-
flect incremental changes in the 2010 Stand-
ards. See §36.304(d)(2). However, pay tele-
phones that were required to meet the 1991
Standards as part of new construction or al-
terations, but do not in fact comply with
those standards, will need to be brought into
compliance with the 2010 Standards as of 18
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months from the publication date of this
final rule. See §36.406(a)(5).

The Department does not agree with the
concerns expressed by the commenter about
reduced revenues from pay phones mounted
at lower heights. The Department believes
that while given the choice some individuals
may prefer to use a pay phone that is at a
higher height, the availability of some
phones at a lower height will not deter indi-
viduals from making needed calls.

The 2010 Standards will not require every
pay phone to be installed or moved to a low-
ered height. The table accompanying section
217.2 of the 2010 Standards makes clear that
where one or more telephones are provided
on a floor, level, or an exterior site, only one
phone per floor, level, or exterior site must
be placed at an accessible height. Similarly,
where there is one bank of phones per floor,
level, or exterior site, only one phone per
floor, level, or exterior site must be acces-
sible. And if there are two or more banks of
phones per floor, level, or exterior site, only
one phone per bank must be placed at an ac-
cessible height.

Another comment in opposition to the
lower reach range requirement was sub-
mitted on behalf of a chain of convenience
stores with fuel stops. The commenter ex-
pressed the concern that the 48-inch side
reach ‘“‘will make it uncomfortable for the
majority of the public,” including persons of
taller stature who would need to stoop to use
equipment such as fuel dispensers mounted
at the lower height. The commenter offered
no objective support for the observation that
a majority of the public would be rendered
uncomfortable if, as required in the 2010
Standards, at least one of each type of fuel
dispenser at a facility was made accessible in
compliance with the lower reach range. In-
deed, the Department received no comments
from any individuals of tall stature express-
ing concern about accessible elements or
equipment being mounted at the 48-inch
height.

Several retail, convenience store, res-
taurant, and amusement park commenters
expressed concern about the burden the
lower side-reach requirement would place on
their businesses in terms of self-service food
stations and vending areas if the 48-inch re-
quirement were applied retroactively. The
cost of lowering counter height, in combina-
tion with the lack of control businesses exer-
cise over certain prefabricated service or
vending fixtures, outweighed, they argued,
any benefits to persons with disabilities. For
this reason, they suggested the lower side-
reach requirement be referred back to the
Access Board.

These commenters misunderstood the safe
harbor and barrier removal obligations that
will be in effect under the 2010 Standards.
Those existing self-service food stations and
vending areas that already are in compliance
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with the 1991 Standards will not be required
to satisfy the 2010 Standards unless they en-
gage in alterations. With regard to prefab-
ricated vending machines and food service
components that will be purchased and in-
stalled in businesses after the 2010 Standards
become effective, the Department expects
that companies will design these machines
and fixtures to comply with the 2010 Stand-
ards in the future, as many have already
done in the 10 years since the 48-inch side-
reach requirement has been a part of the
model codes and standards used by many ju-
risdictions as the basis for their construction
codes.

A model code organization commented
that the lower side-reach requirement would
create a significant burden if it required en-
tities to lower the mounting height for light
switches, environmental controls, and out-
lets when an alteration did not include the
walls where these elements were located,
such as when ‘‘an area is altered or as a path
of travel obligation.”” The Department be-
lieves that the final rule adequately address-
es those situations about which the com-
menter expressed concern by not requiring
the relocation of existing elements, such as
light switches, environmental controls, and
outlets, unless they are altered. Moreover,
under §36.403 of the 1991 rule, costs for alter-
ing the path of travel to an altered area of
primary function that exceed 20 percent of
the overall costs of the alteration will con-
tinue to be deemed disproportionate.

The Department has determined that the
revised side-reach requirement should not be
returned to the Access Board for further con-
sideration based in large part on the views
expressed by a majority of the commenters
regarding the need for, and importance of,
the lower side-reach requirement to ensure
access for persons with disabilities.

Alterations and water closet clearances in sin-
gle-user toilet rooms with in-swinging doors.
The 1991 Standards allow a lavatory to be
placed a minimum of 18 inches from the
water closet centerline and a minimum of 36
inches from the side wall adjacent to the
water closet, which precludes side transfers.
The 1991 Standards do not allow an in-swing-
ing door in a toilet or bathing room to over-
lap the required clear floor space at any ac-
cessible fixture. To allow greater transfer
options, section 604.3.2 of the 2010 Standards
prohibits lavatories from overlapping the
clear floor space at water closets, except in
certain residential dwelling units. Section
603.2.3 of the 2010 Standards maintains the
prohibition on doors swinging into the clear
floor space or clearance required for any fix-
ture, except that they permit the doors of
toilet or bathing rooms to swing into the re-
quired turning space, provided that there is
sufficient clearance space for the wheelchair
outside the door swing. In addition, in sin-
gle-user toilet or bathing rooms, exception 2
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of section 603.2.3 of the 2010 Standards per-
mits the door to swing into the clear floor
space of an accessible fixture if a clear floor
space that measures at least 30 inches by 48
inches is available outside the arc of the
door swing.

The majority of commenters believed that
this requirement would increase the number
of toilet rooms accessible to individuals with
disabilities who use wheelchairs or mobility
scooters, and will make it easier for them to
transfer. A number of commenters stated
that there was no reason to return this pro-
vision to the Access Board. Numerous com-
menters noted that this requirement is al-
ready included in other model accessibility
standards and many State and local building
codes and that the adoption of the 2010
Standards is an important part of harmoni-
zation efforts.

Other commenters, mostly trade associa-
tions, opposed this requirement, arguing
that the added cost to the industry out-
weighs any increase in accessibility. Two
commenters stated that these proposed re-
quirements would add two feet to the width
of an accessible single-user toilet room; how-
ever, another commenter said the drawings
in the proposed regulation demonstrated
that there would be no substantial increase
in the size of the toilet room. Several com-
menters stated that this requirement would
require moving plumbing fixtures, walls, or
doors at significant additional expense. Two
commenters wanted the permissible overlap
between the door swing and clearance around
any fixture eliminated. One commenter stat-
ed that these new requirements will result in
fewer alterations to toilet rooms to avoid
triggering the requirement for increased
clearances, and suggested that the Depart-
ment specify that repairs, maintenance, or
minor alterations would not trigger the need
to provide increased clearances. Another
commenter requested that the Department
exempt existing guest room bathrooms and
single-user toilet rooms that comply with
the 1991 Standards from complying with the
increased clearances in alterations.

After careful consideration of these com-
ments, the Department believes that the re-
vised clearances for single-user toilet rooms
will allow safer and easier transfers for indi-
viduals with disabilities, and will enable a
caregiver, aide, or other person to accom-
pany an individual with a disability into the
toilet room to provide assistance. The illus-
trations in Appendix B to this final rule,
““Analysis and Commentary on the 2010 ADA
Standards for Accessible Design,” describe
several ways for public entities and public
accommodations to make alterations while
minimizing additional costs or loss of space.
Further, in any isolated instances where ex-
isting structural limitations may entail loss
of space, the public entity and public accom-
modation may have a technical infeasibility
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defense for that alteration. The Department
has, therefore, decided not to return this re-
quirement to the Access Board.

Alterations to stairs. The 1991 Standards
only require interior and exterior stairs to
be accessible when they provide access to
levels that are not connected by an elevator,
ramp, or other accessible means of vertical
access. In contrast, section 210.1 of the 2010
Standards requires all newly constructed
stairs that are part of a means of egress to be
accessible. However, exception 2 of section
210.1 of the 2010 Standards provides that in
alterations, stairs between levels connected
by an accessible route need not be accessible,
except that handrails shall be provided. Most
commenters were in favor of this require-
ment for handrails in alterations, and stated
that adding handrails to stairs during alter-
ations was not only feasible and not cost
prohibitive, but also provided important
safety benefits. One commenter stated that
making all points of egress accessible in-
creased the number of people who could use
the stairs in an emergency. A majority of
the commenters did not want this require-
ment returned to the Access Board for fur-
ther consideration.

The International Building Code (IBC),
which is a private sector model construction
code, contains a similar provision, and most
jurisdictions enforce a version of the IBC as
their building code, thereby minimizing the
impact of this provision on public entities
and public accommodations. The Depart-
ment believes that by requiring only the ad-
dition of handrails to altered stairs where
levels are connected by an accessible route,
the costs of compliance for public entities
and public accommodations are minimized,
while safe egress for individuals with disabil-
ities is increased. Therefore, the Department
has decided not to return this requirement
to the Access Board.

Alterations to elevators. Under the 1991
Standards, if an existing elevator is altered,
only that altered elevator must comply with
the new construction requirements for acces-
sible elevators to the maximum extent fea-
sible. It is therefore possible that a bank of
elevators controlled by a single call system
may contain just one accessible elevator,
leaving an individual with a disability with
no way to call an accessible elevator and
thus having to wait indefinitely until an ac-
cessible elevator happens to respond to the
call system. In the 2010 Standards, when an
element in one elevator is altered, section
206.6.1 will require the same element to be al-
tered in all elevators that are programmed
to respond to the same call button as the al-
tered elevator. Almost all commenters fa-
vored the proposed requirement. This re-
quirement, according to these commenters,
is necessary so a person with a disability
need not wait until an accessible elevator re-
sponds to his or her call. One commenter
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suggested that elevator owners also could
comply by modifying the call system so the
accessible elevator could be summoned inde-
pendently. One commenter suggested that
this requirement would be difficult for small
businesses located in older buildings, and one
commenter suggested that this requirement
be sent back to the Access Board.

After considering the comments, the De-
partment agrees that this requirement is
necessary to ensure that when an individual
with a disability presses a call button, an ac-
cessible elevator will arrive. The IBC con-
tains a similar provision, and most jurisdic-
tions enforce a version of the IBC as their
building code, minimizing the impact of this
provision on public entities and public ac-
commodations. Public entities and small
businesses located in older buildings need
not comply with this requirement where it is
technically infeasible to do so. Further, as
pointed out by one commenter, modifying
the call system so the accessible elevator
can be summoned independently is another
means of complying with this requirement in
lieu of altering all other elevators pro-
grammed to respond to the same call button.
Therefore, the Department has decided not
to return this requirement to the Access
Board.

Location of accessible routes to stages. The
1991 Standards, at section 4.33.5, require an
accessible route to connect the accessible
seating and the stage, as well as other ancil-
lary spaces used by performers. The 2010
Standards, at section 206.2.6, provide in addi-
tion that where a circulation path directly
connects the seating area and the stage, the
accessible route must connect directly the
accessible seating and the stage, and, like
the 1991 Standards, an accessible route must
connect the stage with the ancillary spaces
used by performers.

In the NPRM, the Department asked oper-
ators of auditoria about the extent to which
auditoria already provide direct access to
stages and whether there were planned alter-
ations over the next 15 years that included
accessible direct routes to stages. The De-
partment also asked how to quantify the
benefits of this requirement for persons with
disabilities, and invited commenters to pro-
vide illustrative anecdotal experiences about
the requirement’s benefits.

The Department received many comments
regarding the costs and benefits of this re-
quirement. Although little detail was pro-
vided, many industry and governmental enti-
ty commenters anticipated that the costs of
this requirement would be great and that it
would be difficult to implement. They noted
that premium seats may have to be removed
and that load-bearing walls may have to be
relocated. These commenters suggested that
the significant costs would deter alterations
to the stage area for a great many auditoria.
Some commenters suggested that ramps to
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the front of the stage may interfere with
means of egress and emergency exits. Sev-
eral commenters requested that the require-
ment apply to new construction only, and
one industry commenter requested an ex-
emption for stages used in arenas or amuse-
ment parks where there is no audience par-
ticipation or where the stage is a work area
for performers only. One commenter re-
quested that the requirement not apply to
temporary stages.

The final rule does not require a direct ac-
cessible route to be constructed where a di-
rect circulation path from the seating area
to the stage does not exist. Consequently,
those commenters who expressed concern
about the burden imposed by the revised re-
quirement (i.e., where the stage is con-
structed with no direct circulation path con-
necting the general seating and performing
area) should note that the final rule will not
require the provision of a direct accessible
route under these circumstances. The final
rule applies to permanent stages, as well as
‘“‘temporary stages,”” if there is a direct cir-
culation path from the seating area to the
stage. However, the Department recognizes
that in some circumstances, such as an al-
teration to a primary function area, the abil-
ity to provide a direct accessible route to a
stage may be costly or technically infeasi-
ble, and the auditorium owner is not pre-
cluded by the revised requirement from as-
serting defenses available under the regula-
tion. In addition, the Department notes that
since section 4.33.5 of the 1991 Standards re-
quires an accessible route to a stage, the safe
harbor will apply to existing facilities whose
stages comply with the 1991 Standards.

Several governmental entities supported
accessible auditoria and the revised require-
ment. One governmental entity noted that
its State building code already required di-
rect access, that it was possible to provide
direct access, and that creative solutions had
been found to do so.

Many advocacy groups and individual com-
menters strongly supported the revised re-
quirement, discussing the acute need for di-
rect access to stages, as such access has an
impact on a great number of people at im-
portant life events, such as graduations and
awards ceremonies, at collegiate and com-
petitive performances and other school
events, and at entertainment events that in-
clude audience participation. Many com-
menters expressed the belief that direct ac-
cess is essential for integration mandates to
be satisfied, and that separate routes are
stigmatizing and unequal. The Department
agrees with these concerns.

Commenters described the impact felt by
persons in wheelchairs who are unable to ac-
cess the stage at all when others are able to
do so. Some of these commenters also dis-
cussed the need for the performers and pro-
duction staff who use wheelchairs to have di-
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rect access to the stage, and they provided a
number of examples that illustrated the im-
portance of the rule proposed in the NPRM.
Personal anecdotes were provided in com-
ments and at the Department’s public hear-
ing on the NPRM. One mother spoke passion-
ately and eloquently about the unequal
treatment experienced by her daughter, who
uses a wheelchair, at awards ceremonies and
band concerts. Her daughter was embar-
rassed and ashamed to be carried by her fa-
ther onto a stage at one band concert. When
the venue had to be changed for another con-
cert to an accessible auditorium, the band
director made sure to comment that he was
unhappy with the switch. Rather than en-
dure the embarrassment and indignities, her
child dropped out of band the following year.

Another father commented about how he
was unable to speak from the stage at a PTA
meeting at his child’s school. Speaking from
the floor limited his line of sight and his par-
ticipation. Several examples were provided
of children who could not participate on
stage during graduation, awards programs,
or special school events, such as plays and
festivities. One student did not attend his
college graduation because he would not be
able to get on stage. Another student was
unable to participate in the class Christmas
programs or end-of-year parties unless her
father could attend and lift her onto the
stage. These commenters did not provide a
method to quantify the benefits that would
accrue by having direct access to stages. One
commenter stated, however, that ‘‘the cost
of dignity and respect is without measure.”

Many industry commenters and govern-
mental entities suggested that the require-
ment be sent back to the Access Board for
further consideration. One industry com-
menter mistakenly noted that some inter-
national building codes do not incorporate
the requirement and that, therefore, there is
a need for further consideration. However,
the Department notes that both the 2003 and
2006 editions of the IBC include scoping pro-
visions that are almost identical to this re-
quirement and that these editions of the
model code are the most frequently used.
Many individuals and advocacy group com-
menters requested that the requirement be
adopted without further delay. These com-
menters spoke of the acute need for direct
access to stages and the amount of time it
would take to resubmit the requirement to
the Access Board. Several commenters noted
that the 2004 ADAAG tracks recent model
codes, and that there is thus no need for fur-
ther consideration. The Department agrees
that no further delay is necessary and there-
fore has decided it will not return the re-
quirement to the Access Board for further
consideration.

Assistive listening systems. The 1991 Stand-
ards at sections 4.33.6 and 4.33.7 require as-
sistive listening systems (ALS) in assembly
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areas and prescribe general performance
standards for ALS systems. In the NPRM,
the Department proposed adopting the tech-
nical specifications in the 2004 ADAAG for
ALS that are intended to ensure better qual-
ity and effective delivery of sound and infor-
mation for persons with hearing impair-
ments, especially those using hearing aids.
The Department noted in the NPRM that
since 1991, advancements in ALS and the ad-
vent of digital technology have made these
systems more amenable to uniform stand-
ards, which, among other things, should en-
sure that a certain percentage of required
ALS systems are hearing-aid compatible. 73
FR 34508, 34513 (June 17, 2008). The 2010
Standards at section 219 provide scoping re-
quirements and at section 706 address re-
ceiver jacks, hearing aid compatibility,
sound pressure level, signal-to-noise ratio,
and peak clipping level. The Department re-
quested comments specifically from arena
and assembly area administrators on the
cost and maintenance issues associated with
ALS, and asked generally about the costs
and benefits of ALS, and asked whether,
based upon the expected costs of ALS, the
issue should be returned to the Access Board
for further consideration.

Commenters from advocacy organizations
noted that persons who develop significant
hearing loss often discontinue their normal
routines and activities, including meetings,
entertainment, and large group events, due
to a sense of isolation caused by the hearing
loss or embarrassment. Individuals with
longstanding hearing loss may never have
participated in group activities for many of
the same reasons. Requiring ALS may allow
individuals with disabilities to contribute to
the community by joining in government
and public events, and through increased
economic activity associated with commu-
nity activities and entertainment. Making
public events and entertainment accessible
to persons with hearing loss also brings fam-
ilies and other groups that include persons
with hearing loss into more community
events and activities, thus exponentially in-
creasing the benefit from ALS.

Many commenters noted that when a per-
son has significant hearing loss, that person
may be able to hear and understand informa-
tion in a quiet situation with the use of
hearing aids or cochlear implants; however,
as background noise increases and the dis-
tance between the source of the sound and
the listener grows, and especially where
there is distortion in the sound, an ALS be-
comes essential for basic comprehension and
understanding. Commenters noted that
among the 31 million Americans with hear-
ing loss, and with a projected increase to
over 78 million Americans with hearing loss
by 2030, the benefit from ALS is huge and
growing. Advocates for persons with disabil-
ities and individuals commented that they
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appreciated the improvements in the 2004
ADAAG standards for ALS, including speci-
fications for the ALS systems and perform-
ance standards. They noted that providing
neckloops that translate the signal from the
ALS transmitter to a frequency that can be
heard on a hearing aid or cochlear implant
are much more effective than separate ALS
system headsets, which sometimes create
feedback, often malfunction, and may create
distractions for others seated nearby. Com-
ments from advocates and users of ALS sys-
tems consistently noted that the Depart-
ment’s regulation should, at a minimum, be
consistent with the 2004 ADAAG. Although
there were requests for adjustments in the
scoping requirements from advocates seek-
ing increased scoping requirements, and
from large venue operators seeking fewer re-
quirements, there was no significant concern
expressed by commenters about the tech-
nical specifications for ALS in the 2004
ADAAG.

Some commenters from trade associations
and large venue owners criticized the scoping
requirements as too onerous, and one com-
menter asked for a remand to the Access
Board for new scoping rules. However, one
State agency commented that the 2004
ADAAG largely duplicates the requirements
in the 2006 IBC and the 2003 ANSI codes,
which means that entities that comply with
those standards would not incur additional
costs associated with ADA compliance.

According to one State office of the courts,
the costs to install either an infrared system
or an FM system at average-sized facilities,
including most courtrooms covered by title
II, would be between $500 and $2,000, which
the agency viewed as a small price in com-
parison to the benefits of inclusion. Advo-
cacy organizations estimated wholesale
costs of ALS systems at about $250 each, and
individual neckloops to link the signal from
the ALS transmitter to hearing aids or coch-
lear implants at less than $50 per unit. Many
commenters pointed out that if a facility al-
ready is using induction neckloops, it would
already be in compliance already and would
not have any additional installation costs.
One major city commented that annual
maintenance is about $2,000 for the entire
system of performance venues in the city. A
trade association representing very large
venues estimated annual maintenance and
upkeep expenses, including labor and re-
placement parts, to be at most about $25,000
for a very large professional sports stadium.

One commenter suggested that the scoping
requirements for ALS in the 2004 ADAAG
were too stringent and that the Department
should refer them back to the Access Board
for further review and consideration. Others
commented that the requirement for new
ALS systems should mandate multichannel
receivers capable of receiving audio descrip-
tion for persons who are blind, in addition to
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a channel for amplification for persons who
are hard of hearing. Some commenters sug-
gested that the Department should require a
set schedule and protocol of mandatory
maintenance. Department regulations al-
ready require maintenance of accessible fea-
tures at §36.211(a) of the title III regulation,
which obligates a title III entity to maintain
ALS in good working order. The Department
recognizes that maintenance of ALS is key
to its usability. Necessary maintenance will
vary dramatically from venue to venue based
upon a variety of factors including frequency
of use, number of units, quality of equip-
ment, and other items. Accordingly, the De-
partment has determined that it is not ap-
propriate to mandate details of mainte-
nance, but notes that failure to maintain
ALS would violate §36.211(a) of this rule.

The NPRM asked whether the Department
should return the issue of ALS requirements
to the Access Board for further review. The
Department has received substantial feed-
back on the technical and scoping require-
ments for ALS and is convinced that these
requirements are reasonable—especially in
light of the fact that the requirements large-
ly duplicate those in the 2006 IBC and the
2003 ANSI codes already adopted in many
States—and that the benefits justify the re-
quirements. In addition, the Department be-
lieves that the new specifications will make
ALS work more effectively for more persons
with disabilities, which, together with a
growing population of new users, will in-
crease demand for ALS, thus mooting criti-
cism from some large venue operators about
insufficient demand. Thus, the Department
has determined that it is unnecessary to
refer this issue back to the Access Board for
reconsideration.

Accessible teeing grounds, putting greens, and
weather shelters. The Department’s NPRM
sought public input on the proposed require-
ments for accessible golf courses. These re-
quirements specifically relate to accessible
routes within the boundaries of the courses,
as well as the accessibility of golfing ele-
ments (e.g., teeing grounds, putting greens,
weather shelters).

In the NPRM, the Department sought in-
formation from the owners and operators of
golf courses, both public and private, on the
extent to which their courses already have
golf car passages, and, if so, whether they in-
tended to avail themselves of the proposed
accessible route exception for golf car pas-
sages. 73 FR 34508, 34513 (June 17, 2008).

Most commenters expressed support for
the adoption of an accessible route require-
ment that includes an exception permitting
golf car passage as all or part of an acces-
sible route. Comments in favor of the pro-
posed standard came from golf course owners
and operators, individuals, organizations,
and disability rights groups, while comments
opposing adoption of the golf course require-
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ments generally came from golf courses and
organizations representing the golf course
industry.

The majority of commenters expressed the
general viewpoint that mnearly all golf
courses provide golf cars and have either
well-defined paths or permit golf cars to
drive on the course where paths are not
present—and thus meet the accessible route
requirement. Several commenters disagreed
with the assumption in the Initial RIA that
virtually every tee and putting green on an
existing course would need to be regraded in
order to provide compliant accessible routes.
According to one commenter, many golf
courses are relatively flat with little slope,
especially those heavily used by recreational
golfers. This commenter concurred with the
Department that it is likely that most exist-
ing golf courses have a golf car passage to
tees and greens, thereby substantially mini-
mizing the cost of bringing an existing golf
course into compliance with the proposed
standards. One commenter reported that golf
course access audits found that the vast ma-
jority of public golf courses would have little
difficulty in meeting the proposed golf
course requirements. In the view of some
commenters, providing access to golf courses
would increase golf participation by individ-
uals with disabilities.

The Department also received many com-
ments requesting clarification of the term
“‘golf car passage.” For example, one com-
menter requesting clarification of the term
“‘golf car passage’ argued that golf courses
typically do not provide golf car paths or pe-
destrian paths onto the actual teeing
grounds or greens, many of which are higher
or lower than the car path. This commenter
argued that if golf car passages were re-
quired to extend onto teeing grounds and
greens in order to qualify for an exception,
then some golf courses would have to sub-
stantially regrade teeing grounds and greens
at a high cost.

After careful consideration of the com-
ments, the Department has decided to adopt
the 2010 Standards specific to golf facilities.
The Department believes that in order for in-
dividuals with mobility disabilities to have
an opportunity to play golf that is equal to
golfers without disabilities, it is essential
that golf courses provide an accessible route
or accessible golf car passage to connect ac-
cessible elements and spaces within the
boundary of the golf course, including teeing
grounds, putting greens, and weather shel-
ters.

Public Comments on Other NPRM Issues

Equipment and furniture. Equipment and
furniture are covered under the Depart-
ment’s ADA regulations, including under the
provision requiring modifications in policies,
practices, and procedures and the provision
requiring barrier removal. See 28 CFR 36.302,
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36.304. The Department has not issued spe-
cific regulatory guidance on equipment and
furniture, but proposed such regulations in
1991. The Department decided not to estab-
lish specific equipment requirements at that
time because the requirements could be ad-
dressed under other sections of the regula-
tion and because there were no appropriate
accessibility standards applicable to many
types of equipment at that time. See 28 CFR
part 36, app. B (2009) (‘“‘Proposed Section
36.309 Purchase of Furniture and Equip-
ment’’).

In the NPRM, the Department announced
its intention not to regulate equipment, pro-
posing instead to continue with the current
approach. The Department received numer-
ous comments objecting to this decision and
urging the Department to issue equipment
and furniture regulations. Based on these
comments, the Department has decided that
it needs to revisit the issuance of equipment
and furniture regulations, and it intends to
do so in future rulemaking.

Among the commenters’ key concerns,
many from the disability community ob-
jected to the Department’s earlier decision
not to issue equipment regulations, espe-
cially for medical equipment. These groups
recommended that the Department list by
name certain types of medical equipment
that must be accessible, including exam ta-
bles (that lower to 15 inches above the floor
or lower), scales, medical and dental chairs,
and radiologic equipment (including mam-
mography equipment). These commenters
emphasized that the provision of medically-
related equipment and furniture also should
be specifically regulated since they are not
included in the 2004 ADAAG (while deposi-
tories, change machines, fuel dispensers, and
ATMs are) and because of their crucial role
in the provision of healthcare. Commenters
described how the lack of accessible medical
equipment negatively affects the health of
individuals with disabilities. For example,
some individuals with mobility disabilities
do not get thorough medical care because
their health providers do not have accessible
examination tables or scales.

Commenters also said that the Depart-
ment’s stated plan to assess the financial im-
pact of free-standing equipment on busi-
nesses was not necessary, as any regulations
could include a financial-balancing test.
Other commenters representing persons who
are blind or have low vision urged the De-
partment to mandate accessibility for a wide
range of equipment—including household ap-
pliances (stoves, washers, microwaves, and

coffee makers), audiovisual equipment
(stereos and DVD players), exercise ma-
chines, vending equipment, ATMs, com-

puters at Internet cafes or hotel business
centers, reservations kiosks at hotels, and
point-of-sale devices—through speech output
and tactile labels and controls. They argued
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that modern technology allows such equip-
ment to be made accessible at minimal cost.
According to these commenters, the lack of
such accessibility in point-of-sale devices is
particularly problematic because it forces
blind individuals to provide personal or sen-
sitive information (such as personal identi-
fication numbers) to third parties, which ex-
poses them to identity fraud. Because the
ADA does not apply directly to the manufac-
ture of products, the Department lacks the
authority to issue design requirements for
equipment designed exclusively for use in
private homes. See Department of Justice,
Americans with Disabilities Act, ADA Title
III Technical Assistance Manual Covering Pub-
lic Accommodations and Commercial Facilities,
I11-4.4200, available at http:/www.ada.gov/
taman3.html. To the extent that equipment
intended for such use is used by a covered en-
tity to facilitate a covered service or activ-
ity, that covered entity must make the
equipment accessible to the extent that it
can. See id.: 28 CFR part 36, app. B (2009)
(““Proposed Section 36.309 Purchase of Fur-
niture and Equipment’’).

Some commenters urged the Department
to require swimming pool operators to pro-
vide aquatic wheelchairs for the use of per-
sons with disabilities when the swimming
pool has a sloped entry. If there is a sloped
entry, a person who uses a wheelchair would
require a wheelchair designed for use in the
water in order to gain access to the pool
since taking a personal wheelchair into
water would rust and corrode the metal on
the chair and damage any electrical compo-
nents of a power wheelchair. Providing an
aquatic wheelchair made of non-corrosive
materials and designed for access into the
water will protect the water from contami-
nation and avoid damage to personal wheel-
chairs or other mobility aids.

Additionally, many commenters urged the
Department to regulate the height of beds in
accessible hotel guest rooms and to ensure
that such beds have clearance at the floor to
accommodate a mechanical lift. These com-
menters noted that in recent years, hotel
beds have become higher as hotels use thick-
er mattresses, thereby making it difficult or
impossible for many individuals who use
wheelchairs to transfer onto hotel beds. In
addition, many hotel beds use a solid-sided
platform base with no clearance at the floor,
which prevents the use of a portable lift to
transfer an individual onto the bed. Con-
sequently, individuals who bring their own
lift to transfer onto the bed cannot independ-
ently get themselves onto the bed. Some
commenters suggested various design op-
tions that might avoid these situations.

The Department intends to provide specific
guidance relating to both hotel beds and
aquatic wheelchairs in a future rulemaking.
For the present, the Department reminds
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covered entities that they have the obliga-
tion to undertake reasonable modifications
to their current policies and procedures and
to undertake barrier removal or provide al-
ternatives to barrier removal to make their
facilities accessible to persons with disabil-
ities. In many cases, providing aquatic
wheelchairs or adjusting hotel bed heights
may be necessary to comply with those re-
quirements.

Commenters from the business community
objected to the lack of clarity from the
NPRM as to which equipment must be acces-
sible and how to make it accessible. Several
commenters urged the Department to clarify
that equipment located in a public accom-
modation need not meet the technical speci-
fications of ADAAG so long as the service
provided by the equipment can be provided
by alternative means, such as an employee.
For example, the commenters suggested that
a self-service check-in kiosk in a hotel need
not comply with the reach range require-
ment so long as a guest can check in at the
front desk nearby. Several commenters ar-
gued that the Department should not require
that point-of-sale devices be accessible to in-
dividuals who are blind or have low vision
(although complying with accessible route
and reach range was acceptable), especially
until the Department adopts specific stand-
ards governing such access.

The Department has decided not to add
specific scoping or technical requirements
for equipment and furniture in this final
rule. Other provisions of the regulation, in-
cluding those requiring reasonable modifica-
tions of policies, practices, or procedures,
readily achievable barrier removal, and ef-
fective communication will require the pro-
vision of accessible equipment in appropriate
circumstances. Because it is clear that many
commenters want the Department to provide
additional specific requirements for acces-
sible equipment, the Department plans to
initiate a rulemaking to address these issues
in the near future.

Accessible golf cars. An accessible golf car
means a device that is designed and manu-
factured to be driven on all areas of a golf
course, is independently usable by individ-
uals with mobility disabilities, has a hand-
operated brake and accelerator, carries golf
clubs in an accessible location, and has a
seat that both swivels and raises to put the
golfer in a standing or semi-standing posi-
tion. The 1991 regulation contained no lan-
guage specifically referencing accessible golf
cars. After considering the comments ad-
dressing the ANPRM’s proposed requirement
that golf courses make at least one special-
ized golf car available for the use of individ-
uals with disabilities, and the safety of ac-
cessible golf cars and their use on golf course
greens, the Department stated in the NPRM
that it would not issue regulations specific
to golf cars.

28 CFR Ch. | (7-1-12 Edition)

The Department received many comments
in response to its decision to propose no new
regulation specific to accessible golf cars.
The majority of commenters urged the De-
partment to require golf courses to provide
accessible golf cars. These comments came
from individuals, disability advocacy and
recreation groups, a manufacturer of acces-
sible golf cars, and representatives of local
government. Comments supporting the De-
partment’s decision not to propose a new
regulation came from golf course owners, as-
sociations, and individuals.

Many commenters argued that while the
existing title III regulation covered the
issue, the Department should nonetheless
adopt specific regulatory language requiring
golf courses to provide accessible golf cars.
Some commenters noted that many local
governments and park authorities that oper-
ate public golf courses have already provided
accessible golf cars. Experience indicates
that such golf cars may be used without
damaging courses. Some argued that having
accessible golf cars would increase golf
course revenue by enabling more golfers with
disabilities to play the game. Several com-
menters requested that the Department
adopt a regulation specifically requiring
each golf course to provide one or more ac-
cessible golf cars. Other commenters rec-
ommended allowing golf courses to make
‘‘pooling” arrangements to meet demands
for such cars. A few commenters expressed
support for using accessible golf cars to ac-
commodate golfers with and without disabil-
ities. Commenters also pointed out that the
Departments of the Interior and Defense
have already mandated that golf courses
under their jurisdictional control must make
accessible golf cars available unless it can be
demonstrated that doing so would change
the fundamental nature of the game.

While an industry association argued that
at least two models of accessible golf cars
meet the specifications recognized in the
field, and that accessible golf cars cause no
more damage to greens or other parts of golf
courses than players standing or walking
across the course, other commenters ex-
pressed concerns about the potential for
damage associated with the use of accessible
golf cars. Citing safety concerns, golf organi-
zations recommended that an industry safe-
ty standard be developed.

Although the Department declines to add
specific scoping or technical requirements
for golf cars to this final rule, the Depart-
ment expects to address requirements for ac-
cessible golf cars in future rulemaking. In
the meantime, the Department believes that
golfers with disabilities who need accessible
golf cars are protected by other existing pro-
visions in the title III regulation, including
those requiring reasonable modifications of
policies, practices, or procedures, and readily
achievable barrier removal.
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Web site accessibility. Many commenters ex-
pressed disappointment that the NPRM did
not specifically require title III-covered enti-
ties to make their Web sites, through which
they offer goods and services, accessible to
individuals with disabilities. Commenters
urged the Department to require specifically
that entities that provide goods or services
on the Internet make their Web sites acces-
sible, regardless of whether or not these enti-
ties also have a ‘‘bricks and mortar’ loca-
tion. The commenters explained that such
clarification was needed because of the cur-
rent ambiguity caused by court decisions as
to whether web-only businesses are covered
under title III. Commenters argued that the
cost of making Web sites accessible through
Web site design is minimal, yet critical, to
enabling individuals with disabilities to ben-
efit from the goods and services an entity of-
fers through its Web site. The Internet has
become an essential tool for many Ameri-
cans and, when accessible, provides individ-
uals with disabilities great independence.
Commenters recommended that, at a min-
imum, the Department require covered enti-
ties to meet the Electronic and Information
Technology Accessibility Standards issued
pursuant to section 508. Under section 508 of
the Rehabilitation Act of 1973, Federal agen-
cies are required to make their Web sites ac-
cessible. 29 U.S.C. 794(d); 36 CFR Part 1194.

The Department agrees that the ability to
access the goods and services offered on the
Internet through the Web sites of public ac-
commodations is of great importance to in-
dividuals with disabilities, particularly
those who are blind or who have low vision.
When the ADA was enacted in 1990, the Inter-
net was unknown to most of the public.
Today, the Internet plays a critical role in
daily life for personal, civic, commercial,
and business purposes. In light of the grow-
ing importance of eBcommerce, ensuring
nondiscriminatory access to the goods and
services offered through the Web sites of cov-
ered entities can play a significant role in
fulfilling the goals of the ADA.

Although the language of the ADA does
not explicitly mention the Internet, the De-
partment has taken the position that title
III covers access to Web sites of public ac-
commodations. The Department has issued
guidance on the ADA as applied to the Web
sites of public entities, which includes the
availability of standards for Web site acces-
sibility. See Accessibility of State and Local
Government Websites to People with Disabilities
(June 2003), available at www.ada.gov/
websites2.htm. As the Department stated in
that publication, an agency (and similarly a
public accommodation) with an inaccessible
Web site also may meet its legal obligations
by providing an accessible alternative for in-
dividuals to enjoy its goods or services, such
as a staffed telephone information line. How-
ever, such an alternative must provide an
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equal degree of access in terms of hours of
operation and range of options and programs
available. For example, if retail goods or
bank services are posted on an inaccessible
Web site that is available 24 hours a day, 7
days a week to individuals without disabil-
ities, then the alternative accessible method
must also be available 24 hours a day, 7 days
a week. Additional guidance is available in
the Web Content Accessibility Guidelines
(WCAG), available at htip:/www.w3.org/TR/
WAI-WEBCONTENT (last visited June 24,
2010), which are developed and maintained by
the Web Accessibility Initiative, a subgroup
of the World Wide Web Consortium (W3C®).

The Department did not issue proposed
regulations as part of its NPRM, and thus is
unable to issue specific regulatory language
on Web site accessibility at this time. How-
ever, the Department expects to engage in
rulemaking relating to Web site accessibility
under the ADA in the near future.

Multiple chemical sensitivities. The Depart-
ment received comments from a number of
individuals asking the Department to add
specific language to the final rule addressing
the needs of individuals with chemical sen-
sitivities. These commenters expressed con-
cern that the presence of chemicals inter-
feres with their ability to participate in a
wide range of activities. These commenters
also urged the Department to add multiple
chemical sensitivities to the definition of a
disability.

The Department has determined not to in-
clude specific provisions addressing multiple
chemical sensitivities in the final rule. In
order to be viewed as a disability under the
ADA, an impairment must substantially
limit one or more major life activities. An
individual’s major life activities of res-
piratory or neurological functioning may be
substantially limited by allergies or sensi-
tivity to a degree that he or she is a person
with a disability. When a person has this
type of disability, a covered entity may have
to make reasonable modifications in its poli-
cies and practices for that person. However,
this determination is an individual assess-
ment and must be made on a case-by-case
basis.

[AG Order No. 3181-2010, 75 FR 56258, Sept. 15,
2010; 76 FR 13287, Mar. 11, 2011]

APPENDIX B TO PART 36—ANALYSIS AND
COMMENTARY ON THE 2010 ADA
STANDARDS FOR ACCESSIBLE DE-
SIGN

APPENDIX B TO PART 36

Analysis and Commentary on the 2010 ADA
Standards for Accessible Design

The following is a discussion of substantive
changes in the scoping and technical require-
ments for new construction and alterations

817



		Superintendent of Documents
	2012-09-13T13:54:20-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




